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PA R O L E  R E O R G A N IZ A T IO N  AC T

TH UR SDAY , JU NE  21,  197 3

H ouse of R epresentatives,
Subcommittee on C ourts, Civil  
L iberties, and th e A dministration 

of J ustice of the  Committee on th e J udiciary,
Washington, D.C.

The subcommittee met at 10:10 a.m., pursuant to call, in room 2226, 
Rayburn House Office Building,  Hon. Robert M. Kastenmeier [chai r
man of the subcommittee] presiding.

Pre sen t: Representatives Kastenmeier. Drinan , Owens, Mezvinsky, 
Railsback, Smith, and Cohen.

Also pre sen t: Herbert  Fuchs counsel; Thomas E. Mooney, asso
ciate counsel and Howard Egl it, former corrections counsel.

Mr. Kastenmeier. The hear ing will come to order.
Today, the subcommittee has met to begin 2 days of  public hearings 

on H.R. 1598, a bill to establish an independent and regionalized Fed
eral Board of Parole, to provide for fai r and equitable parole proce
dures, and for other purposes.

The subject parole legislation was first introduced in the 92d Con
gress, where, after  19 days of public hearings and extensive markup 
sessions on H.R. 13118 and related bills to improve and  revise parole 
procedures, H.R. 16276 was introduced by the Chair and cosponsored 
by the eight other members of the subcommittee. The measure was 
ordered reported to the full Committee and such report began on Au
gust 15, 1972. Unfortunately , the 92d Congress adjourned before full 
Committee consideration of that measure could be completed.

In the present Congress, the Chair reintroduced this  measure as H.R. 
1598, and the surviving members of Subcommittee No. 3 as th is sub
committee was then known cosponsored it. In addition , the distin
guished chairman of the Committee on the Judiciary , Congressman 
Rodino, introduced an identical measure as H.R. 978, and the Chair  
introduced H.R. 2028, also identical, and cosponsored by Mr. Mazzoli, 
Mr. Mitchell of Maryland, and Ms. Abzug-

[The bills. H.R. 1598, H.R. 978, and H.R. 2028, follow:]
(1)



93d CONGRESS 
1st Session H. R. 1598

IN  TH E HOU SE OF RE PR ES EN TA TIVE S
J anuary 9,1973

Mr. Kastenmeier (for  himself, Mr. Conyers, Mr. Drinan, Mr. Railsback, 
Mr. Biester, Mr. F ish, and Mr. Coughlin) introduced the following bil l; 
which was referred to the Committee on the Judic iary

A BILL
To establish an independent and regionalized Federal Board of 

Parole, to provide for fair and equitable parole procedures, 
and for other purposes.

1 Be  it enacted by the Sen ate  and  House of Representa-

2 tives of the Un ited  States of Am eri ca in Congress assembled,

3 That this Act may be cited as the “Parole Reorganization

4 Act of 1973” .

TAB LE OF CONT ENTS

TI TL E I—FED ERAL  PAR OLE  SYSTEM
Sec. 101. Board of Pa rol e; parole procedures, conditions, etc.
Sec. 102. Conforming amendments.
Sec. 103. Effective date of title.
Sec. 104. Transitional rules.

TITL E II —GRANTS TO STA TES
Sec. 201. State  plans.
Sec. 202. Regulations.
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TITL E I—FED ER AL  PAROLE SYSTEM

BOARD OF PAR OLE; PAROLE PROCEDURES, CONDITIONS, ETC.

Sec. 101. Chapter 311 of title 18 of the United States 

Code (relating  to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“Sec.
“4201. Board of Pa ro le ; str uc ture ; mem bership;  etc.
“4202. Powers and duties o f Nat ional Board .
“4203. Pow ers and au tho rity of  Regional Boards.
“4204. Time of elig ibil ity for  re lease on parole.
“4205. Release on parole.
“4206. Facto rs taken into  a ccou nt; inform atio n conside red.
“4207. Parole  determ ina tion  heari ng ; time.
“4208. Procedure o f paro le dete rminati on hearing.
“4209. Conditions of parole.
“4210. Jur isd ict ion  o f Boa rd of Paro le.
“4211. Parole  good time.
“4212. Ear ly term ination  o r release from cond itions of parole.
“4213. Aliens.
“4214. Parole  modification and revocat ion.
“4215. Paro le modification and revoca tion procedures.
“4216. Appeals.
“4217. Fix ing  eligibili ty for paro le at  time of  sentencing .
“4218. Young adu lt offenders.
“4219. W arr an ts to  retake Canal  Zone paro le vio lators.
“4220. Cer tain  prisoners not eligible fo r parole.
“4221. Train ing  and research.
“4222. Annual report.
“4223. Applicabi lity  of Admin istr ativ e Procedure  Act.
“4224. Definitions.

“ § 4 2 0 1 . B o a rd  o f  P a r o le ;  s t r u c tu r e ;  m e m b er sh ip ;  e tc .

“ (a)  There is created, as an independent  establish

ment in the executive branch, a Board of Parole to consist 

of a National Board and five Regional Boards.

“ (b) The Board of Parole  shall be appointed by the 

President by and with the advice and consent of the Sen

ate. To the extent feasible, the racial and ethnic composition
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of the Federa l prison population should be proportionately 

reflected in the composition of the Board of Parole.

“ (c) (1) The National Board shall be composed of 

seven members. Except as provided in paragraphs (2) and 

(5 ),  members of the  National Board shall be appointed for 

terms of six years. No individual may serve as a member 

of the National Board for any period of time in excess of 

twelve years.

“ (2) Of the members first appointed  to the National 

Board under this section—

“ (A) one shall be appointed for a term of one year, 

“ (B) one shall be appointed for a term of two years, 

“ (C) one shall be appointed for a term of three

years,

“ (D) one shall be appointed  for a term of four 

years,

“ (E)  one shall be appointed for a term of five years,

and

“ (F) two shall be appointed for terms of six years.

“ (3) Each of the five Regional Boards shall be com

posed of three members. Except  as provided in paragraphs 

(4) and (5 ),  members of each Regional Board shall be ap

pointed for terms of six years. No individual may serve as23
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a member of one or more Regional Boards for any period 

of time in excess of twelve years.

“ (4) Of the members first appointed to two of the 

five Regional Boards under this section—

“ (A) one member of each of such two Boards 

shall be appointed  for a term of one year,

“ (B) one member  of each of such two Boards 

shall be appointed for a term of three years, and

“ (C) one member of each of such two Boards 

shall be appointed for a term of five years.

Of the members first appointed to three of the  five Regional 

Boards under this section—

“ (D) one member of each of such three  Boards 

shall be appointed for a term of two years,

“ (E)  one member of each of such three  Boards 

shall be appointed for a term of four years, and

“ (F) one member of each of such three  Boards 

shall be appointed for a term of six years.

“ (5) Any member of the Board of Parole  appointed

to fill a vacancy occurring prior to the expiration of the 

term for which his predecessor was appointed shall be ap

pointed only for the remainder of such term. A member may 

serve after the expiration of his term until his successor has 

taken office.

“ (d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair

man of the Board of Parole and shall delegate to him the 

necessary administrative duties and responsibilities. The 

Chairman of the Board of Parole shall designate one of the 

members of each Regional Board to serve as Chairman of 

such Regional Board. The term of office of the Chairman of 

the Board of Parole and of the Chairman of each Regional 

Board shall be not less than two years but not more than 

six years as specified at the time of designation as Chairman. 

The Chairman of each Regional Board shall have such ad

ministrative duties and responsibilities with respect to the 

Regional Board as may be necessary to carry out the 

purposes of this chapter.

“ (e) Each Regional Board shall have such geographical 

jurisdiction as the National Board may provide in order to 

assure efficient administration,

“ (f) The respective rates of pay for members of the 

Board of Parole (other than the Chairman of the Board of 

Parole) shall be equal to the maximum rate, as in effect 

from time to time, for GS-17 of the General Schedule of 

section 5332 of title  5. The rate of pay of the Chairman of 

the Board of Parole shall be at the rate prescribed for level 

I I I  of the Executive  Schedule.

“§ 4202. Pow ers  and duties of Nat iona l Boa rd

“ (a)  The National Board shall have the power to—



1

7

6

“ (1) establish general policies and rules for the

2 Board of Parole, including rules with respect to the

3 factors to be taken into account in determining whether

4 or not a prisoner should be released on parole;

* 5 “ (2) conduct appellate review of determinations of

6 the Regional Boards as provided in section 4216;
V

7 “ (3) appoint and fix the basic pay of personnel  of

8 the Board of Parole (including not more than six hear-

9 ing examiners to be assigned to each Regional Board) ;

10 “ (4) procure for the Board of Parole  temporary

11 and intermittent services to the same extent as is au-

12 thorized by section 3109 (b) of title 5;

13 “ (5) utilize, with their  consent, the services,

14 equipment, personnel, information, and facilities of other

15 Federal, State, local, and private  agencies and instru-

10 mentalities with or without reimbursement therefo r;

17 “ (6) without regard to section 3648 of the Revised

18 Statutes of the United States (31 U.S.C. 52 9) , enter

19 into and perform such contracts, leases, cooperative

- 20 agreements, or other transactions as may be necessary

21 in the conduct of the functions of the Board of Parole,

22 with any public agency, or with any person, firm, asso-

23 ciation, corporation, educational institution, or nonprofit

21 organization;

25 “ (7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679 

of the Revised Statutes of the United States (31 

U.S.C. 6 6 5 (b )) ;

“ (8) request such information, data, and reports 

from any Federa l agency as the Board of Parole may 

from time to time require and as may be produced 

consistent with other law;

“ (9) arrange with the head of any other Federal  

agency for the performance by such agency of any 

function of the Board of Parole, with or without reim

bursement ;

“ (10) request probation officers and other indi

viduals, organizations, and public or private agencies 

to perform such duties with respect to any parolee 

as the National Board deems necessary for maintaining 

proper  supervision of and assistance to such parolees; 

and so as to assure th at no probation officers, individuals, 

organizations or agencies shall bear  excessive case loads; 

and

“ (11) (A) issue subpenas requiring the attendance 

and testimony of witnesses and the production of any 

evidence that  relates to any matter with respect to 

which the National Board or any Regional Board is 

empowered to make a determina tion under this chap

ter. Such attendance of witnesses and the production
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of evidence may be required from any place within the 

United States at any designated place of hearing with

in the United States.

“ (B) If a person issued a subpena under para

graph (A) refuses to obey such subpena or is guilty of 

contumacy, any court of the United States within the 

judicial district within which the hearing is conducted 

or within the judicial district within which such person 

is found or resides or transacts  business may (upon ap

plication by the National Board) order such person to 

appear before the National Board or any Regional Board 

to produce evidence or to give testimony touching the 

matter under investigation. Any failure to obey such 

order of the court may be punished by such court as a 

contempt thereof.

“ (0 ) The subpena of the Board of Parole shall be 

served in the manner provided for subpenas issued by a 

United States district court under the Federal Rules of 

Civil Procedure for the United States district courts.

“ (D) All process of any court to which applica

tion may be made under this section may be served in 

the judicial district wherein the person required to be 

served resides or  may be found.

“ (E)  F or purposes of sections 6002 and 6004 of 

this title (relating to immunity of witnesses)  the Board

22
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of Parole shall be considered an agency of the United 

States.

The National Board shall have such other powers and duties 

and shall perform such other functions as may be necessary 

to carry out the purposes of this chapter or as may be pro

vided under any other provision of law (including any pro

vision of law which invests any powers or functions in the 

Board of P arole ).

“ (b) The National Board may delegate any power or 

function to any member or agent of the National Board and 

may delegate to the Regional Boards such powers as may be 

appropr iate other than—

“ (1)  the power to appoint and fix the basic pay of 

hearing examiners, and

“ (2) the power to establish general policies, rules, 

and factors under subsection (a) (1 ).

“ (c) Upon the request of the National Board, each 

Federa l agency is authorized and directed to make its serv

ices, equipment, personnel, facilities, and information avail

able to the greates t practicable extent to the Board of Pa 

role in the performing of its functions.

“ (d) Except as otherwise provided by law, any action 

taken by the National Board shall be taken by a majority 

vote of all individuals currently holding office as members 

of the National Board, and it shall maintain and make avail-

t
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1 able for public inspection a record of the final vote of each

2 member on statements of policy and interpre tations adopted

3 by it.

4 “§ 4203. Powers and au tho rity of Regional Boards

5 “ (a ) The Regional Boards shall conduct such hearings

6  and perform such o ther functions and duties as may be pro-

7 vided under this chapter.

8 “ (b)  Excep t as otherwise provided by law, any action

9 taken by any Regional Board shall be taken by a majority

10 vote of all individuals curren tly holding office as members

1 1 of such Regional Board.

12 “ ( c ) Except as otherwise provided by law, when

13 so authorized by a Regional Board, any member or

14 agent  of the Regional Board may take any action which the

15 Regional Board is authorized to take.

16 “§ 4204. Time of eligibility for release on parole

17 “ (a) Whenever confined and serving a definite term or

18 terms of over one hundred and eighty days, a prisoner  shall

19 be eligible for release on parole after serving one-third of

20 such term or terms or after serving ten years of a life sen-

21 tence or of a  sentence of over thirty years.

22 “ (b) (1) Any prisoner  whose eligibility for release on

23 parole is fixed under clause (1) of section 42 17 (a) at the

24 time of sentencing shall be eligible for release on parole

25 on a date as provided in that clause.
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“ (2) The Regional Board shall determine the date of 

eligibility of any prisoner sentenced under clause (2) of 

section 4217 (a ) . Such date shall he not later than sixty days 

following the date prescribed by section 4207 (b) for the 

prisoner’s initial parole determination hearing.

“ (c) The Regional Board shall determine the date of 

eligibility of any prisoner released on parole and subse

quently reimprisoned. Such date shall be not later than sixty 

days following the date prescribed by section 4207 (b) for 

the prisoner’s initial parole determination hearing.

“§ 4205. Release on parole

“ (a) The Regional Board shall release a prisoner 

whose record shows that he has substantially observed the 

rules of the institution in which he is confined on the date of 

his eligibility for parole, unless the Regional Board deter

mines that he should not be released on such date for one or 

both of the following reasons:

“ (1) there is a reasonable probability that such 

prisoner will not live and remain at liberty without 

violating any criminal law ; or

“ (2) there is a reasonable probability that such 

release would be incompatible with the welfare of 

society.

“ (h) In the case of any prisoner not earlier released

25 under subsection (a ) , except in the case of special dangerous
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1 offenders as defined in section 3575(e)  of this title, the

2 Regional Board shall release such prisoner on parole after

3 he has served two-thirds of his sentence, or after twenty

4 years in the case of a sentence of thirty years or

5 longer (including a life sentence ), whichever is earlier,

6 unless the Regional Board determines that he should not he

7 so released because there is a high likelihood that lie will

8 engage in conduct violating any criminal law.

9 “ (c) When hy reason of his training and response to

10 tin* programs of the Bureau of Prisons, it appears to the

11 Regional Board that there is a reasonable probabil ity that 

13 the prisoner will live and remain at liberty without violating

13 any criminal law, mid that his immediate release is not in-

14 compatible with tin1 welfare of society, hut lie is not yet

15 eligible for release on parole under section 4204, tin' Re-

16 gional Board in its discretion may apply to the court impos-

17 ing sentence for a modification of his sentence in order to

18 make him so eligible. The com! shall have jurisdiction to act

19 upon the application at any time and no hearing shall be

20 required.

21 “§ 4206. Factors taken into account; info rma tion  con-

22 sidered

23 “In making a determination under section 4205 (a) or

24 (h) (relating  to release on parole) the Regional Board shall

25 take into account the factors established by the National

2 8 -9 49  0 - 7 4 - 2
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Hoard under section 4202(a)  (1 ), and shall consider the 

following information:

“ (1) any reports and recommendations which the 

staff of the facility in which such prisoner is confined 

may make;

“ (2) any official report of the prisoner’s prior 

criminal record, including a report or record of earlier 

probation and parole experiences;

“ (3) any presentence investigation report ;

“ (4) any recommendation regard ing the prisoner’s 

parole made at the time of sentencing by the sentenc

ing judge; and

“ (5) any reports of physical, mental, or psychi

atric examination of the offender.

The Regional Board shall also consider such additional 

relevant information concerning the prisoner (including 

information submitted by the prisoner) as may be rea

sonably available.

“§4207. Pa role de ter mina tio n he ar ing;  tim e

“ (a ) In making a determination under section 4205 (a) 

or (b) (relating to release on parole) the Regional 'Board 

shall hold a hearing  (referred to in this chapter as a ‘parole 

determination hear ing’) unless it determines on the basis 

of the prisoner’s record that the prisoner will lie released 

on parole. The hearing  shall be conducted by a panel of

w
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1 three individuals, all of whom shall he either  members of

2 the Regional Board or hearing examiners, and a member

3 of the Regional Board shall preside. Such panel shall have

4 the authority to make the parole determination decision,

5 notwiths tanding section 42 03 (b ).

3 “ (b) In the case of any prisoner eligible for parole

7 on a date provided by section 4204, an initial parole deter-

8 mination hearing shall be held at a time prescribed by the

9 Regional Board. Whenever feasible, in the case of a prisoner

1° eligible for parole on a date provided by section 4204 (a) or 

11 (b) (1 ),  the time of such hearing shall be not later than

13 sixty days before such date of his eligibility for parole (as

13 provided by such sect ion ). Whenever feasible, in the case of

14 a prisoner eligible for parole on a date provided by section

15 42 04 (b) (2) or (c ), the time of such hearing shall be not 

KJ later than ninety days following such prisoner’s imprison-

17 ment, or reimprisonment, as the case may be.

18 “ (c) In any case in which release on parole is denied

19 or delayed at the prisoner’s parole determination hearing,

20 subsequent parole determination hearings shall be held not

21 less frequently than annually thereafter.

22 “§ 4208. Procedure  of parole determination hear ing

23 “ (a) Within a reasonable time prior to any prisoner’s

24 parole determination hearing, the Regional Board shall (1)

25 provide the  prisoner with written notice of the time and place
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1 of the hearing, and (2) make available to the prisoner any

2 file or report or other document to be used in making its 

8 determination.

“ (b) Clause (2) of subsection (a) shall not apply to

5 any portion of any file, report, or other document which—
6  “ (1) is not relevant to the determination of the

7 Regional Board;
8  “ (2) is a diagnostic opinion which might seriously
!) disrupt a program of rehabi litation;  or

“ (3) reveals sources of information which may 
11 have been obtained on a promise of confidentiality.

Whenever  the Regional Board finds that  this subsection ap- 

1*’ plies to any portion of a file, report, or other document to be

14 used by it in making its determination, it shall state such

15 finding (including the reasons therefor) on the record and

16 shall provide the prisoner, or any represen tative of the pris-

17 oner referred to in subsection (c) (2 ),  with written notice

18 of such finding (and reasons). The Regional Board shall

19 make available to the prisoner, or any represen tative of the

20 prisoner referred to in subsection (c) (2 ),  the substance of

21 any portion of any file, report, or other document not made

22 available by reason of paragraph (2) or (3) of this subsec-

23 tion, except when the disclosure of such substance would en-

24 danger, in the opinion of the Regional Board, the safety of

25 any person other  than the prisoner.
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1 “ (c )( 1 ) At any time prior to the parole determination

2 hearing, a prisoner may consult with his attorney, and by

3 mail (or otherwise as provided by the Regional Board)

4 with any person concerning such hearing.

5 “ (2) The prisoner shall, if he chooses, be represented

6 at the parole determination hearing by an attorney , by an

7 employee of the Federal Bureau of Prisons, or by any other

8 qualified person, unless he intelligently  waives such represen-

9 tation. Such attorney may be retained  by the prisoner  or

10 appointed  pursuant to section 3006A of chapter 201.

11 “ (d) The prisoner shall be allowed to appear and tes-

12 tify on his own behalf at the parole determination hearing.

13 “ (e)  A full and complete record of the parole determi-

14 nation hearing shall be kept, and not later than fourteen days

15 after the date of the hearing, the Regional Board shall (1)

16 notify the prisoner in writing of its determination, (2)

17 furnish the prisoner with a written notice stating with par-

18 ticulari ty the- grounds on which such determination  was

19 based, including a summary of the evidence and information

20 supporting the finding that the criteria provided in section

21 4205 were established as to the prisoner. When feasible, the

22 Regional Board shall advise the prisoner as to what steps

23 in its opinion, he may take to correct the problems responsi-

24 ble for his denial of release on parole, so as to enhance his

25 chance of being released on parole.
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“§ 4209. Condi tion s of parole

“ (a) The Regional Board shall impose such condi

tions of parole as it deems reasonably necessary to ensure 

that the parolee will lead a law-abiding life or to assist him 

in doing so. In every case the Regional Board shall impose 

as a condition of parole that the parolee not commit any 

criminal offense during his parole.

“ (h) The Regional Board may require as a condition 

of parole that the parolee reside in or participate in the 

program of a residential community treatment center, or 

similar public or private facility, for all or part  of the 

period of parole if the Attorney General (or director in 

the case of such similar facility) certifies that adequate 

treatment facilities, personnel, and programs are available. 

In the case of a parolee who is an addict within the meaning 

of section 4251 (a) of this title, or a drug dependent person 

within the meaning of section 2( q)  of the Public Health 

Service Act, the Regional Board may require as a condition 

of parole that the parolee participate in the community super

vision programs authorized by section 4255 of this title for 

all or part of the period of parole. If the Attorney General 

(or director, as the cose may be) determines that a parolee’s 

residence in a center, or participation in a program, should he 

terminated because the parolee can derive no further signifi

cant benefits from such residence or participation, or because25
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1 bis residence or participa tion adversely affects the rehahilita-

2 tion of oilier residents or participants, the Attorney General

3 (or director, as the ease may be) shall so notify the Regional

4 Board, which shall thereupon make such other provision with

5 respect to the parolee as it deems appropriate. A parolee

6 residing in a residential community treatment center may

7 be required to pay such costs incident to residence as the

8 Regional Board deems appropriate.

“ (c) In imposing conditions of parole, the Regional 

Board shall consider the following:

“ (1)  there should be a reasonable relationship

between the condition imposed and both the prisoner’s 

previous conduct and bis present capabilities;  and

“ (2) the conditions should be sufficiently specific 

to serve as a guide to supervision and conduct.

“ (d) Upon release on parole, a prisoner shall be given 

certificate setting forth the conditions of his parole.

18 “§4210.  Ju ris dict ion of Boa rd of Parol e

19 “ (a) Uxcept as otherwise provided in this section, the

20 jurisdiction of the Board of Parole over the parolee shall

21 termina te no later than the date of the expiration of the

22 maximum term or terms for which be was sentenced, except

23 that such jurisdiction shall terminate at an earlier date—

24 “ (1) to the extent  parole good time is accrued

25 pursuant to section 4211, and

12
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16
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“ (2) to the extent provided under section 4164

(relating to mandatory release) .

“ (b) The parole of any parolee shall run concurrently 

with any period of parole or probation under any other 

Federal,  State, or local sentence.

“ (c) In the case of any parolee found by the Regional 

Board to have intentionally refused or failed to respond to 

any reasonable request, order, or warrant of the Regional 

Board, the jurisdiction of the Board of Parole  may be ex

tended for a period equal to such period as the parolee so 

refused or failed to respond.

“ (d) In  the case of any parolee imprisoned under any 

other sentence, the jurisdiction of the Board of Parole may 

be extended for a period equal to the period during which 

such parolee was so imprisoned.

“ (e) The parole of any prisoner sentenced before June 

29, 1932, shall be for the remainder of the term or terms 

specified in his sentence, less good time allowances provided 

by sections 4161 through 4165 of this title.

“ (f) Upon the termination of the jurisdiction of the 

Board of Parole over any parolee, the Regional Board shall 

issue a certificate of discharge to such parolee and to such 

other agencies as it may determine.

“§4211. Pa ro le  good time

“ (a) Except as provided in subsection (b ), the
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j Regional Board shall allow each parolee whose record of

2  conduct shows that he has substantially observed the condi-

3 tions of his parole a deduction from his parole, computed as

4 follows:

5 “ (1) five days for each month of parole, if the

6 maximum period for which he may be subject to the

7 jurisdiction of the Board of Parole, determined as of

8 the date of release on parole, is more than six months

9 but not more than one year;

40 “ (2) six days for each month of parole, if such

11 maximum period is more than one year but less than

12 three years ;

13 “ (3) seven days for each month of parole, if such

14 maximum period is more than three years but less than

15 five years ;

16 “ (4) eight days for each month of parole, if such

17 maximum period is more than five years but less than

18 ten years;

19 “ (5) ten days for each month, if such maximum

20 period is ten years or more.

21 “ (b) Deductions from parole for good conduct may be

22 forfeited or withheld bv the Regional Board pursuant  to the

23 requirements  of sections 4214 and 4215.

24 “ (c) Any deduction forfeited or withheld under the
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preceding subsection may be restored by tbe Regional Board 

at any time.

“§ 4212. E arly term inat ion  or release from  condi tions of 

parole

“Upon its own motion or upon petition of the parolee, 

the Regional Board may terminate the jurisdiction of the 

Board of Parole over a parolee prior to the terminat ion of 

such jurisdiction under section 4210, or the Regional 

Board may release a  parolee  at any time from any condition 

of parole imposed under section 4209.

“§ 4213. Aliens

“When an alien prisoner subject to deportation becomes 

eligible for parole, the Regional Board may authorize his 

release on condition that he be deported and remain outside 

the United States. Such prisoner, when his parole becomes 

effective, shall be delivered to the duly authorized immigra

tion official for deportation.

“§ 4214. Parole modification and revocation

“ (a)  Pursuant to the requirements of this section and 

section 4215, the Regional Board may modify or revoke 

the parole of any parolee at any time prior  to the terminar 

tion of the jurisdiction of the Board of Parole  over the parolee.

“ (b)  No penalty or condition imposed pursuant  to an 

order of parole modification and no revocation of parole shall



23

22

1 extend beyond the date of termina tion of the Board of

2 Parole’s jurisdiction over the parolee.

3 “ (c) If a parolee has violated a condition of his parole

4 or if his assignment to a center, or similar facility, has been

5 terminated pursuant to section 4209 ( b ), the Regional Board

6 may modify his parole by ordering that—

7 “ (1) parole supervision and report ing be intensi-

8 tied;

9 “ (2)  the parolee be required to conform to one or

10 more additional conditions of parole imposed in ac-

11 cordance with the provisions of section 420 9; and

12 “ (3)  parole good time allowed under section 4211

13 be forfeited or withheld.

14 “ (d) In the case of any parolee convicted of a criminal

15 offense, or where otherwise warranted by the frequency or 

1C seriousness of the parolee’s violation of the conditions of his

17 parole, the Regional Board may modify his parole as pro-

18 vided in subsection (c) or may revoke his parole and return

19 him to the custody of the Attorney General.

20 “§ 4215. Paro le modification and revocation procedures

21 “ (a) If, in the opinion of the Regional Board, there  is

22 probable cause to believe that  any parolee has violated a

23 condition of bis parole, or there is probable cause to support

24 the termination of any parolee’s assignment to a center  or



24

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

23

similar facility, or program, pursuant to section 42 09 (h ),  

the Regional Board may—

“ (1) order such parolee to appear before it; or 

“ (2) issue a warrant and retake the parolee as pro

vided in this section.

In  the case of any parolee charged with a criminal offense, 

such charge shall constitute probable cause under this sub

section, but issuance of an order to appea r and retaking of 

the parolee may be suspended pending  disposition of the 

charge.

“ (b) Any order or warrant issued under this section 

shall provide the parolee with written notice of—

“ (1) the conditions of parole he is alleged to have

violated;

“ (2) the time, date, place, and circumstances of 

the alleged viola tion;

“ (3)  the time, date, and place of the scheduled 

hearing;

“ (4)  his rights under this chap ter; and 

“ (5)  the possible action which may be taken by 

the Regional Board.

“ (c) Any order or warra nt issued under this section 

shall be issued as soon as practicable and by one or more
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members of the Regional Board. Imprisonment  in an insti

tution shall not be deemed grounds for delay of such issuance.

“ (d) Any officer of any Federal  penal or correctional 

institution, or any Federal officer authorized to serve crim

inal process within the United  States, to whom a warrant 

issued under this section is delivered, shall execute such 

warrant by taking such parolee and retum ing him to the 

custody of the Regional Board, or to the custody of the 

Attorney General if the Regional Board shall so direct.

“ (e) A parolee retaken under this section may be re

turned to the custody of the Attorney General and im

prisoned if the Regional Board determines, after a pre

liminary hearing, that  there is substantial reason to believe 

that  the parolee will not appear for his hearing under sub

section (g) when so ordered, or that he constitutes a dan

ger to himself or to others. The preliminary hearing  shall 

be held as soon as possible following the retak ing of the 

parolee, and the parolee shall be advised of the charges 

against him and shall be allowed to testify at such hearing.

“ (f) Prio r to the hearing conducted pursuant to sub

section (g ), the Regional Board may impose such interim 

modifications of the conditions of parole as may be neces

sary, without regard to the provisions of section 4209.

“ (g ) If any parolee ordered to appear before the 

Regional Board or retaken by warrant under this section

13
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2 contests the  allegation that  he has violated a condition of his

2 parole or that his assignment to a center or similar facility,

3 or program, has been properly termina ted under section

4 42 09 (b ), a hearing shall be held not later  than 30 days

5 after—

6 “ (1) issuance of the order, or

7 “ (2 ) the date of retaking,

g whichever is later. Such hearing shall be held at a place 

9 reasonably near the location where the alleged violation of

10 parole, or termination of asignment to a center  or similar

11 facility, or program, occurred, and shall be conducted by at

12 least one member of the Regional Board. In  the case of any

13 parolee imprisoned in an institution to whom an order is

14 issued, such hearing shall be conducted at such institution or

15 other site specified by the Regional Board at which the

16 parolee is allowed to appear. If the Regional Board finds by a

17 preponderance of the evidence tha t the parolee has vio-

18 lated a condition of his parole, or that  a preponderance of

19 the evidence supports the termination of his assignment to

20 a center, or similar facility, it may modify or revoke his

21 parole as provided in section 4214.

22 “ (h) The hearing conducted pursuant to subsection

22 (g) shall include the following procedures—

24 “ (1 ) proper and timely oppor tunity  for the parolee

2^ to examine evidence against him;

“ (2) represen tation by an attorney (retained by
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the parolee or appointed pursuant  to section 3006A of 

chapter 201) or such other qualified person as the 

parolee shall retain, unless the parolee intelligently  

waives such re pres enta tion ;

“ (3) opportunity  for the parolee to appear and 

testify on his own beh alf;

“ (4) oppor tunity for the parolee to compel the 

appearance of witnesses and to confront and cross- 

examine witnesses; and

“ (5) maintenance of a full and complete record 

of the hearing.

“ (i) In  the case of any parolee ordered to appear be

fore the Regional Board or retaken by warra nt under this 

section who—

“ (1 ) does not contest the allegation that  he has vio

lated a condition of his parole or that  his assignment to 

a center or similar facility, or program, has been prop

erly terminated under section 42 09 (b ),  or

“ (2) has been adjudged guilty of a criminal of

fense,

no hearing  shall be held under subsection (g ) , but if the 

parolee so requests, a hearing shall be held under this subsec

tion to determine the modification or revocation order to be 

entered under section 4214, if any. Such hearing shall be 

'conducted by not less than one member of the Regional
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Board, and the parolee shall he allowed to appear  and testify 

on his own behalf.

“ (j) Not more than fourteen days following the hear

ing under subsection (g) or (i ),  the Regional Board shall 

inform the parolee in writing of its finding and disposition, 

stating with particularity the reasons therefor.

“§ 4216. Ap peals

“ (a) A prisoner who is denied release on parole under 

section 4204 or whose parole has been revoked, or a parolee 

whose parole good time (allowed under section 4211) has 

been forfeited or withheld, may appeal such action by sub

mitting a notice of appeal not later than fifteen days after 

receiving written  notice of such action and by submitting 

appeal papers not later than forty-five days after being so 

informed. Such appeal shall be decided by no less than three 

members of the National Board. The prisoner or parolee 

shall be entitled to representation by an attorney (retained 

by him or appointed pursuant to section 3006A of chapter 

21) or such other qualified person as the prisoner or parolee 

shall retain, unless he intelligently waives such representation.  

The National Board shall decide the appeal within sixty 

days after receipt of the appellant’s appeal papers and shall 

inform the appellant in writing of its decision and the reasons 

therefor.
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“ (b) Whenever conditions of parole are imposed under 

section 42 09 , or parole is modified pursuant to section 42 14  

(c) (1) or (2 ) , the parolee may appeal such conditions or 

modification by submitting a notice of appeal not later than 

fifteen days after receiving written notice of such conditions 

or modification, and by submitting appeal papers not later 

than forty-five days after being so informed. Such appeal 

shall be decided by no less than two members of the Na

tional Board. The National Board shall decide the appeal 

within sixty days after receipt of the appel lant’s appeal 

papers and shall inform the appellant in writing of its de

cision and the reasons therefor.

“§4217. Fixin g eligib ilit y fo r par ole  at  tim e of sen tenc

ing

“ (a) Upon entering a judgment of conviction, the court 

having jurisdiction to impose sentence, when in its opinion 

the ends of justice and best interes ts of the public require that  

the defendant be sentenced to imprisonment for a term ex

ceeding one year,  may (1) designate in the sentence of im

prisonment imposed a minimum term at the expiration of 

which the prisoner shall become eligible for parole, which 

term may be less than, but shall not be more than, one-third 

of the maximum sentence imposed by the court, or (2) the 

court may fix the maximum sentence of imprisonment to be 

served in which event the court may specify that  the pris-

28-949  0 - 7 4 - 3
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1 oner may become eligible for parole at such time as the

2 Regional Board may determine.

3 “ (b) If Oie court desires more detailed information as

4 a basis for determining the sentence to be imposed, the court

5 may commit the defendant to the custody of the Attorney

6 General, which commitment shall be deemed to be for the

7 maximum sentence of imprisonment prescribed by law, for

8 a study as described in subsection (c) hereof. The results of

9 such study, together with any recommendations which the

10 Director of the Bureau of Prisons believes would be helpful

11 in determining the disposition of the case, shall be furnished

12 to the court within three months unless the court grants time,

13 not to exceed an additional three months, for further study.

14 After receiving such reports and recommendations, the court

15 may in its discretion: (1) place the prisoner on probation

16 as authorized by section 3651 of this title, or (2) affirm the

17 sentence of imprisonment originally imposed, or reduce the

18 sentence of imprisonment, and commit the offender under any

19 applicable provision of law. The term of the sentence shall

20 run from date of original commitment under this section.

21 “ (c) Upon commitment of a prisoner sentenced to im-

22 prisonment under the provisions of subsection (a ), the Di-

23 rector, under such regulations as the Attorney General may

24 prescribe, shall cause a complete study to be made of the

25 prisoner and shall furnish to the Board of Parole a summary
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1 report together with any recommendations which in his

2 opinion would he helpful in determining the suitability of

3 the prisoner for parole. This report may include but shall not 

d he limited to data regarding the prisoner’s previous delin- 

3 (pieney or  criminal experience, pertinent circumstances of his 

h social background, his capabilities, his mental and physical

7 health, and such other factors as may be considered perti-
8  nent. The Board of Parole may make such other investiga-

9 tion as it may deem necessary. It shall be the duty of the
10 various probation oflicers and government bureaus and agen- 

H ties to furnish the Board of Parole information concerning

12 t.he prisoner, and, whenever not incompatible with the public 

interest, their views and recommendations with respect to

Id the parole disposition of his case.

13 “§4218. Young adu lt offenders

“In the case of a defendant who has attained his twenty-
17  second birthday hut has not attained  his twenty-sixth birth-

1 8  day at the time of conviction, if, after taking  into con-

19 sideration the previous record of the defendant as to 

29 delinquency or criminal experience, his social background, 

-1 capabilities, mental and physical health, and such other fac-

22 tors as may be considered pertinent, the court finds that

23 there are reasonable grounds to believe tha t the defendant 

2d will benefit from the treatment provided under the Federal
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Youth Corrections Act (18 U.S.C., chap. 402)  scntenoe 

may be imposed pursuant to the provisions of such Act.

“§ 4219. Warrants to retake Canal Zone paro le v iolators 

“An officer of a Federa l penal or correctional institu

tion, or a Federal officer authorized to serve criminal proc

ess within the United States, to whom a warrant issued by 

the Governor of the Canal Zone for the retaking of a parole 

violator is delivered, shall execute the warrant by taking 

the prisoner and holding him for delivery to a represen ta

tive of the Governor of the Canal Zone for return to the

Canal Zone.

“§ 4220. C erta in prisoners not eligible for parole

“Nothing in this chapter  shall be construed to provide 

that  any prisoner shall be eligible for release on parole if 

such prisoner is ineligible for such release under any other 

provision of law.

“§4221. Tra inin g and research

“In  addition to its other powers and duties under this 

chapter, the National Board shall—

“ (1) collect systematically the data obtained from

studies, research, and the empirical experience of public 

and private  agencies concerning the parole process and 

parolees;

“ (2) disseminate pertinent data and studies to

♦

*
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individuals, agencies, and organizations concerned with 

the parole process and parolees;

“ (3) publish data concerning the parole process 

and parolees;

“ (4) carry out programs of research to develop 

effective classification systems through which to de

scribe the various types of offenders who require dif

ferent styles of supervision and the types of parole 

officers who can provide them, and to develop theories 

and practices which can he applied successfully to the 

different types of  parolees;

“ (5) devise and conduct, in various geographical 

locations, seminars and workshops providing continuing 

studies for persons engaged in working directly with 

paro lees ;

“ (6) devise and conduct a training  program of 

short-term instruction in the latest proven effective 

methods of parole for parole personnel and other persons 

connected with the parole process; and

“ (7) develop technical training programs to aid in 

the development of training programs within the several 

States and within the State and local agencies and pri

vate and public organizations which work with parolees. 

“§ 4222. Ann ual rep or t

“The National Board shall report annually to each

24
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1 House of Congress on the activities of the Board of Parole.

2 “§ 4223. Applicabi lity of A dminist rativ e P rocedure  Act

3 “ (a)  For purposes of the provisions of chapters 5 and 7

4 of title 5, other than sections 55 2( a)  (4 ),  554, 555, 556,

5 557, 705, and 706(2)  (E) and (F ),  the Board of Parole

6 is an ‘agency’ as defined in such chapters.

7 “ (b) For  purposes of subsection (a) of this section,

8 section 55 3(b)  (3) (A) of title 5, relating to rule making,

9 shall be deemed not to include the phrase ‘general state-

10 ments of policy’.

11 “ (c) For purposes of section 701 (a) (1) of chapter 7

12 of title 5, judicial review of decisions of the National Board

13 made pursuant to section 4216(1)) of this chapter is pre-

14 eluded.

15 “§ 4224. Def init ions

16 “As used in this chapter—

17 “ (a) The term ‘prisoner’ means a Federal prisoner

18 other than a juvenile delinquent or a committed youth

19 offender.

20 “ (h) The term ‘parolee’ means any prisoner released

21 on parole or deemed as if released on parole under section

22 4164 (relating to mandatory releas e). ”

23 CONFORMING AMEND MENTS

24 Sec. 102. (a) (1) Section 3105 of title 5, relating to

25 appointment of hearing examiners, is amended by striking



35

34

1 out the period after “ti tle” and inserting in lieu thereof or

2 chapter 311 of title 18.” .

3 (2) Section 5314 of such title, United States Code,

4 relating to level II I of the Executive Schedule, is amended

5 by adding at the end thereof the following new item:

6 “ (58) Chairman, Board of Paro le.” .

7 (3) Section 5108 (e)  (7) of such title, relating  to

8 classification of positions at GS -16, 17, and 18, is amended

9  to read as follows:

10 “ (7) (be Attorney General, without regard to any

11 other provision of this  section, may place a total of ten

13 positions of warden in the Bureau of Prisons;” .

13 (b) (1) Section 3655 of title 18, United States Code,

14 relating to duties of probation officers, is amended by strik-

15 ing out “Attorney General” in the last sentence and insert-

16 ing in lieu thereof “Board of Parole” .

17 (2) Section 3006A (a ) of such title, relating to

18 choice of plan for adequate representation by counsel, is

19 amended by striking out “who is subject to revocation of

20 parole” and inserting in lieu thereof “who is a prisoner or

21 parolee entitled to representation under chapter 311 of this

22 title (relating to parole) ” .

23 (3) Section 300GA (g) of such title, relating to

24 discretionary appointments of counsel, is amended by  striking

25 out “subject to revocation of parole, in custouy as a material
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1 witness,” and inserting in lieu thereof “in custody as a ina-

2 terial witness” .

3 (4) Section 5005 of such title, relating to the Youth

4 Correction Division, is amended by striking out “Attorney

5 General” and inserting in lieu thereof “Chairman of the *

6 Board of Paro le” .

7 (5) The second sentence of section 5008 of such title, ■*

8 relating to duties of probation officers, is amended by strik-

9  ing out “At torney General” and inserting in lieu thereof 

I 9  “Chairman of the Board of Paro le” .

11  (c) Section 509 of title 28, United States Code, relating

13 to functions of the Attorney General, is amended by—

13 (1) inserting “and” at the end of paragraph (2 );

14 (2) striking out “and” at the end of paragraph

15 (3) ; and

16 (3) striking out paragraph (4 ).

17 (d) Clause (B) of section 50 4( a)  of the Labor-Man-

18 agement Reporting and Disclosure Act of 1959 (29 U.S.C.

19 504 (a) (B) ),  relating to prohibition against certain persons

20 holding offices, is amended by striking out “of the United

21 States Department of Justi ce” .

22 (e) Section 40 6( a)  of par t D of title I of the Omnibus

23 Crime Control and Safe Streets Act of 1968 (42 U.S.C.

24 374 6( a) ),  relating  to training, education, research, demon-

25 stration, and special grants, is amended by inserting imme-
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1 diately after “Commissioner of Educat ion” the following:

2 “ (and, with the Chairman of the Board of Parole with re-

3 spect to training and education regarding parole) ” .

4 EFFECTIVE DATE OF TITLE

5 Sec. 103. The amendments made by this title shall

6  apply—

7 (a) to any person sentenced to a term of imprison-

8 ment at any time after one hundred and eighty days

0 after the date of the enactment of this Act, and

10 (b) except as otherwise may be provided by rule

11 or regulation prescribed under section 104, to any

12 person sentenced to a term of imprisonment at any time

13 prior to the date one hundred and eighty-one days after

14 the date of the enactment of this Act.

15 For  any purpose other than a purpose specified in the pre-

16 ceding provisions of this section, the effective date of this

17 title shall be the date one hundred and eighty  days after

18 the date of the enactment of this Act.

19 TRANSITIONAL RULES

20 Sec. 104. If, by reason of any computation of (1)

21 eligibility for parole, (2) time of entitlement to release on

22 parole, (3) termination of the jurisdiction of the Board of

23 Parole, or (4) parole good time, or by reason of any other

24 circumstances, the application of any amendment made by

25 this title to any individual referred to in seition 103 (b)
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is impracticable or does not carry out the purposes of this 

title, the National Board of the Board of Parole  established 

under section 4201 of title 18, United States Code, as 

amended by this title, may prescribe such transitional rules 

and regulations to apply to such individual as may be fair, 

equitable, and consistent with the purposes of this title. 

TITL E II —GRANTS TO STATES

STATE PLANS

Sec. 201. Section 453 of part E of title I of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 U.S.C. 

375 0b), relating to grants for correctional institutions and 

facilities, is amended as follows:

(a) paragraph (4) of such section is amended by 

striking out “olfenders, and community-oriented pro

grams for the supervision of parolees” and inserting in 

lieu thereof “offenders” ;

(b) par agraph  (8)  of such section is amended by 

strik ing out “a nd” at the  end thereof;

(c) paragraph (9) of such section is amended by 

striking out the period at the end thereof and substi

tuting “ ; and” ; and

(d) the following new parag raph is inserted im

mediately after paragraph (9) :

“ (10) provides satisfactory emphasis on the devel

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and 

provides satisfactory assurances that the State parole 

system shall include, to the extent feasible, the following 

elements:

“ (2V) employment programs designed to en

courage the proper reintegration of offenders into 

the community; and

“ (B) procedures designed to ensure equitable 

and expeditious disposition of parole hearings. The 

types of procedures which shall he implemented 

under this subparagraph include:

“ (i) periodic hearings at intervals of not 

more than two years ;

“ (ii) personal appearance and testimony 

of the prisoner at such hearings;

“ (iii) availabili ty to the prisoner of any 

file, report, or other document to be used at 

such hearings, except to the extent that  any 

portion of such file, report, or other docu

ment—

“ (I ) is not relevant,

“ (I I)  is a diagnostic opinion which 

might seriously disrupt a program of re

habilitation, or
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“ (I II ) reveals sources of information 

which may have been obtained on a 

promise of confidentiality,

subject to the requirement that a finding (in

cluding the reasons therefor) shall be made on 

the record whenever such file, report, or other 

document is not available for a  reason provided 

in clause (I ),  ( I I ) , or (H I) , and subject to 

the requirement that  the substance of any file, 

report, or other document which is not avail

able for a reason provided in clause (I I)  or 

(I II ) shall be available to the prisoner or his 

representative except when the disclosure of 

such substance would endanger the safety of 

any person other than the prisoner ;

“ (iv) representa tion of the prisoner by 

counsel or by another  qualified individual at 

such hearing unless he intelligent ly waives such 

representation; and

“ (v) expeditious disposition of the case 

and notification to the prisoner of such disposi

tion, and in the case of denial of parole, a state

ment, with particula rity, of the grounds on 

which such denial was based.
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“ (C) the following minimum procedures with 

respect to the revocation of a parolee for viola

tion of his pa role:

“ (i) a hearing, at which the parolee shall 

have the opportunity  to be heard in person and 

to present witnesses and documentary evidence;

“ (ii) availability to the parolee of any 

file, report, or other  document to be used at 

such hearings to the same extent as provided 

under subparagraph  (B) (iii) ;

“ (iii) represen tation of the parolee by 

counsel or by anothe r qualified individual at 

such hearing , unless he intelligent ly waives 

such representation;

“ (iv) opportunity for the parolee to con

front and cross-examine adverse witnesses;

“ (v)  expeditious disposition of the case 

and notification to the parolee of such dispo

sition, including a statement, with particularity, 

of the grounds on which such disposition is 

based; and

“ (vi) opportunity for appellate  review.” 

REGULATIONS

Sec. 202. Section 454 of part  E  of title  I of the Omnibus 

Crime Control and Safe Streets  Act of 1968 (42 U.S.C.
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1 3750c) is amended by inserting immediately after “Pr isons”

2 the following: “ (o r in the case of the requirements specified

3 in paragraph (10) of section 453, after consultation with

4 the Board of Parole)
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1 TITL E I—FED ERAL  PAROLE SYSTEM

2 BOARD OF PAR OLE ; PAROLE PROCEDURES, CONDITIONS, ETC.

3 Sec. 101. Chapter 311 of title 18 of the United States

4 Code (relating to parole) is amended to read as follows:

5 “Chapter 311.—PAROLE

“Sec.
“4201. Board  o f Pa rol e; stru ctu re;  membersh ip; etc.
“4202. Powers and  dutie s o f National Board .
“4203. Pow ers and au tho rity of Regional Boards.
“4204. Time  o f eli gibi lity for  release on  parole .
“4205. Release on parole.
“4206. Facto rs taken  into account; inform atio n considered.
“4207. Parole dete rminati on hearing; time.
“4208. Procedure of paro le dete rmination hearing.
“4209. Conditio ns of parole.
“4210. Juris dic tion of Board of Paro le.
“4211. Parole  good time.
“4212. Early  termin atio n o r release from conditions of parole.
“4213. Aliens.
“4214. Parole  modification and revocation.
“4215. Paro le modi ficat ion and revocation procedures.
“4216. Appeals.
“4217. Fixing  eligib ility for  parole  at time of  sentencing .
“4218. Young a dult offenders.
“4219. W arrants to retake  Canal Zone paro le violators.
“4220. Certai n prisoners n ot eligib le for  parole .
“4221. Train ing and research.
“4222. Annual report .
“4223. Applic abi lity  of Adm inis trat ive  P rocedu re Act.
“4224. Definitions.

6 “§4201. Board of Parole ; struc ture; membership;  etc.

7 “ (a) There is created, as an independent establish-

8 ment in the executive branch, a Board of Parole to consist

9 of a National Board and five Regional Boards.

10 “ (h) The Board of Parole shall be appointed by the

11 President by and with the advice and consent of the Sen-

12 ate. To the extent feasible, the racial and ethnic composition
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1 of the Federal prison population should be proportionately

2 reflected in the composition of the Board of Parole.

3 “ (c) (1) The National Board shall be composed of

4 seven members. Except as provided in paragraphs  (2) and

5 (5 ),  members of the  National Board shall be appointed  for

6 terms of six years. No individual may serve as a member

I  of the National Board for any  period of time in excess of

8 twelve years.

9 “ (2) Of the members first appointed to the National 

10 Board under this section—

II  “ (A) one shall be appointed  for a term of one year,

12 “ (B) one shall be appointed  for a term of two years,

13 “ (C) one shall be appointed for a term of three

14 years,

15 “ (D) one shall be appointed for a term of four

16 years,

17 “ (E)  one shall be appoin ted for a term of five years,

18 and

19 “ (F ) two shall be appointed for terms of six years.

20 “ (3) Each of the five Regional Boards shall be com-

21 posed of three members. Except as provided in parag raphs

22 (4) and (5 ), members of each Regional Board shall be ap-

23 pointed for terms of six years. No individual may serve as

28-9 49  0  -  74
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a member of one or more Regional Boards for any period 

of time in excess of twelve years.

“ (4) Of the members first appointed  to two of the 

five Regional Boards under this section—

“ (A) one member of each of such two Boards 

shall be appointed for a term of one year,

“ (B) one member of each of such two Boards 

shall be appointed for a term of three years, and

“ (C) one member of each of such two Boards 

shall be appointed for a term of five years.

Of the members first appointed to three  of the  five Regional 

Boards under this section—

“ (D) one member of each of such three Boards 

shall be appointed  for a term of two years,

“ (E) one member of each of such three Boards 

shall be appointed  for a term of four years, and

“ (F) one member of each of such three Boards 

shall be appointed for a term of six years.

“ (5) Any  member of the Board of Parole appointed 

to fill a vacancy occurring prior to the expiration of the 

term for which his predecessor was appointed  shall be ap

pointed only for the remainder  of such term. A member may 

serve after the expiration of his term until his successor has 

taken office.

“ (d) The President shall from time to time designate
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one of the members of the National  Board to serve as Chair

man of the Board of Parole and shall delegate to him the 

necessary administrative duties and responsibilities. The 

Chairman of the Board of Parole shall designate one of the 

members of each Regional Board to serve as Chairman of 

such Regional Board. The term of office of the Chairman of 

the Board of Parole  and of the Chairman of each Regional 

Board shall be not less than two years but not more than 

six years as specified at the time of designation as Chairman. 

The Chairman of each Regional Board shall have such ad

ministrative  duties and responsibilities with respect to the 

Regional Board as may be necessary to carry out the 

purposes of this chapte r.

“ (e) Each Regional  Board shall have such geographical 

jurisdiction as the National Board may provide in order to 

assure efficient administration,

“ (f) The respective rates of pay for members of the 

Board of Parole (other than the Chairman of the Board of 

Parole) shall be equal to the maximum rate, as in effect 

from time to time, for GS-17 of the General Schedule of 

section 5332 of title  5. The rate  of pay of the Chairman of 

the Board of Parole shall be at the rate prescribed for level 

I I I  of the Executive Schedule.

«§ 4202. Pow ers and  du tie s of Na tio na l Board

“ (a) The National  Board  shall have the power  to—

22
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“ (1) establish general policies and rules for the 

Board of Parole, including rules with respect to the 

factors to be taken into account in determining  whether 

or not a prisoner should be released on parole;

“ (2 ) conduct appellate review of determinations of 

the Regional Boards as provided in section 4216 ;

“ (3) appoint and fix the basic pay of personnel of 

the Board of Parole (including not more than six hear 

ing examiners to be assigned to each Regional Board) ;

“ (4) procure for the Board of Parole temporary 

and interm ittent  services to the same extent as is au

thorized by section 31 09 (b) of title 5;

“ (5) utilize, with their  consent, the services, 

equipment, personnel, information, and facilities of other 

Federal, State, local, and private  agencies and instru

mentalities with or without reimbursement therefor;

“ (6) without regard to section 3648 of the Revised 

Statutes of the United States (31 U.S.C. 52 9) , enter 

into and perform such contracts, leases, cooperative 

agreements, or other transactions  as may be necessary 

in the conduct of the functions of the Board of Parole, 

with any public agency, or with any person, firm, asso

ciation, corporation, educational institution, or nonprofit 

organ ization;

“ (7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679 

of the Revised Statutes  of the United  States (31 

U.S.C. 665(b ))  ;

“ (8) request such information, data, and reports 

from any Federal agency as the Board of Parole may 

from time to time require and as may be produced 

consistent with other law;

“ (9) arrange with the head of any other Federal 

agency for the performance by such agency of any 

function of the  Board of Parole, with or without reim

bursement ;

“ (10) request probation officers and other indi

vidual organizations, and public or private agencies 

to perform such duties with respect to any parolee 

as the National Board deems necessary for maintaining 

proper  supervision of and assistance to such parolees; 

and so as to assure that  no probation officers, individuals, 

organizations or agencies shall bear excessive case loads; 

and

“ (11) (A) issue subpenas requiring the attendance 

and testimony of witnesses and the production of any 

evidence that relates to any matte r with respect to 

which the National Board or any Regional Board is 

empowered to make a determina tion under this chap

ter. Such attendance  of witnesses and the production
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of evidence may be required from any place within the 

United States at any designated place of hearing with

in the United States.

“ (B) If a person issued a subpena under para

graph (A)  refuses to obey such subpena or is guil ty of 

contumacy, any court of the United  States within the 

judicial district within which the hearing  is conducted 

or within the judicial district within which such person 

is found or resides or transacts business may (upon ap

plication by the National Board) order such person to 

appear before the National Board or any Regional Board 

to produce evidence or to give testimony touching the 

matte r under investigation. Any  failure to obey such 

order of the court may be punished by such court as a 

contempt thereof.

“ (C) The subpena of the Board of Parole shall be 

served in the manne r provided for subpenas issued by a 

United States district court under the Federal Rules of 

Civil Procedure for the United States district courts.

“ (D)  All process of any court to which applica

tion may be made under this section may be served in 

the judicial district wherein the person required to be 

served resides or may be found.

“ (E)  For purposes of sections 6002 and 6004 of 

this title (relating to immunity of witnesses) the Board
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1 of Parole shall be considered an agency of the United

2 States.

3 The National Board shall have such other powers and duties

4 and shall perform such other functions as may be necessary

5 to carry out the purposes of this  chapter or as may he pro-

6 vided under any other provision of law (including any pro-

7 vision of law which invests any powers or functions in the

8 Board of Parole).

9 “ (h) The National Board may delegate any power or

10 function to any member or agent of the National Board and

11 may delegate to the Regional Boards such powers as may be

12 appropriate  other than—

13 “ (1) the power to appoint and fix the basic pay of

14 hearing examiners, and

15 “ (2) the power to establish general policies, rules,

1G and factors under subsection (a ) (1 ) .

17 “ (c) Upon the request of the National Board, each

18 Federal agency is authorized and directed to make its serv-

19 ices, equipment, personnel, facilities, and information avail-

20 able to the greatest practicable extent to the Board of Pa-

21 role in the performing of its functions.

22 “ (d) Except as otherwise provided by law, any action

23 taken by the National Board shall he taken by a major ity

24 vote of all individuals curren tly holding office as members

25 of the National Board, and it shall maintain  and make avail-
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10

able for public inspection a record of the final vote of each 

member on statements of policy and interpre tations adopted 

by it.

“§ 4203. Powers and authority  of Regional Boards

“ (a)  The Regional Boards shall conduct such hearings 

and perform such other functions and duties as may be pro

vided under this chapter.

“ (b) Excep t as otherwise provided by law, any action 

taken by any Regional Board shall be taken by a majority 

vote of all individuals currently  holding office as members 

of such Regional Board.

“ (c) Except as otherwise provided by law, when 

so authorized by a Regional Board, any member or 

agent of the Regional Board may take any action which the 

Regional Board is authorized to take.

“§ 4204. Time of eligibility  for release  on parole

“ (a ) Whenever confined and serving a definite term or 

terms of over one hundred and eighty days, a prisoner shall 

be eligible for release on parole after serving one-third of 

such term or terms or after serving ten years of a life sen

tence or of a sentence of over thirty  years.

“ (b) (1) Any prisoner wdiose eligibility for release on 

parole is fixed under clause (1) of section 42 17 (a) at the 

time of sentencing shall be eligible for release on parole 

on a date as provided in that clause.

23

24

25
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“ (2) The Regional Board shall determine the date of 

eligibility of any prisoner sentenced under clause (2) of 

section 4217 ( a ) . Such date shall be not later than  sixty days 

following the date prescribed by section 4207 (b) for the 

prisoner’s initial parole determination hearing.

“ (c) The Regional Board shall determine the date of 

eligibility of any prisoner released on parole and subse

quently reimprisoned. Such date shall be not later  than sixty 

days following the date prescribed by section 4207 (b) for 

the prisoner’s initial parole determination hearing.

“§ 4205. Release on parole

“ (a) The Regional Board shall release a prisoner 

whose record shows that  he has substantially observed the 

rules of the institution in which he is confined on the date of 

his eligibility for parole, unless the Regional Board deter

mines that he should not be released on such date for one or 

both of the following reasons:

“ (1) there is a reasonable probability  tha t such 

prisoner will not live and remain at liberty without 

violating any criminal law; or

“ (2) there is a reasonable probability that such 

release would be incompatible with the welfare of 

society.

“ (b) In the case of any prisoner not earlier released 

under subsection (a ) , except in the case of special dangerous

23
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1 offenders as defined in section 3575(e)  of this title, the

2 Regional Board shall release such prisoner on parole after

3 he has served two-thirds of his sentence, or after twenty

4 years in the case of a sentence of thir ty years or

5  longer (including a. life sentence), whichever  is earlier,

6 unless the Regional Board determines that he should not he

7 so released because there is a high likelihood that he will 

3 engage in conduct violating any criminal law.

9 “ (c) When by reason of his training  and response to

the programs of the Bureau of Prisons, it appears to the 

H Regional Board that there is a reasonable probability that  

P’ the prisoner will live and remain at liberty without violating 

!•’ anv criminal law, mid that his immediate release is not in- 

14 compatible with the welfare of society, hut lie is not yet 

45 eligible for release on parole under section 4204, the Re-

16 gional Board in its discretion may apply  to the court impos-

17 ing sentence for a modification of his sentence in order to 

48 make him so eligible. The court shall have jurisdiction to act

19 upon the application at any time and no hearing shall be

20 required.

21 “§ 4206. Fac tors  taken into account; info rmation  con-

22 sidered

23 “In  making a determination under section 4205 (a) or

24 (b) (relating to release on parole) the Regional Board shall

25 take into account the factors established by the National
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1 Board under section 42 02 (a) (1 ),  and shall consider the

2 following information:

“ (1) any reports and recommendations which the 

stall of the facility in which such prisoner is confined 

may mak e;

“ (2) any official report of the prisoner ’s prior 

criminal record, including a report or record of earlier 

probation and parole experiences;

“ (3) any presentence investigation repo rt;

“ (4) any recommendation regarding the prisoner’s 

parole made at the time of sentencing by the sentenc

ing judge; and

“ (5) any reports of physical, mental, or psychi

atric examination of the offender.

15 The Kegional Board shall also consider such additional 

1G relevant information concerning the prisoner  (including 

17 information submitted by the prisoner)  as may he rea

ls  sonably available.

19 “§4207. Parole dete rmination hea ring ; time

20 “ (a ) In making a determination under section 4205 (a)

21 or (h) (relating to release on parole) the Kegional Board

22 shall hold a hearing (referred to in this chapter as a ‘parole

23 determination hearing’) unless it determines on the basis

24 of the prisoner’s record that the prisoner will be released

25 on parole. The hearing shall he conducted by a panel of
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1 three individuals, all of whom shall be either  members of

2 the Regional Board or hearing examiners, and a member

3 of the Regional Board shall preside. Such panel shall have

4 the authority  to make the parole determination decision,

5 notwiths tanding section 4203 ( b ) .

6 “ (b) In the case of any prisoner eligible for parole

7 on a date provided by section 4204, an initial parole deter-

8  mination hearing shall be held at a time prescribed by the

9  Regional Board. Whenever feasible, in the case of a prisoner 

1° eligible for parole on a  date provided by section 4204 (a) or

11 (b) (1 ),  the time of such hearing shall be not later than

1 2  sixty days before such date of his eligibility for parole (as

13 provided by such secti on) . Whenever  feasible, in the case of

14 a prisoner eligible for parole on a date provided by section

15 4204(b) (2) or (c ), the time of such hearing  shall be not

16 later than ninety days following such prisoner’s imprison-

17 ment, or reimprisonment, as the case may be.

18 “ (c) In  any case in which release on parole is denied

19 or delayed at the prisoner’s parole determination  hearing,

20 subsequent parole determination hearings shall he held not

21 less frequently than annually thereafter.

22 “§ 4208. P rocedure  of parole determinat ion hearing

23 “ (a) Within  a reasonable time prior to any prisoner’s

24 parole determina tion hearing, the Regional Board shall (1)

25 provide the prisoner with written notice of the time and place
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1 of the hearing, and (2) make available to the prisoner any

2 file or report or other document to be used in making  its

3 determination.

4 “ (b) Clause (2) of subsection (a) shall not apply  to

5 any portion of any file, report, or other document which—

() “ (1)  is not relevant to the determination of the

7 Regional Boa rd;

“ (2) is a diagnostic opinion which might seriously 

disrupt a program of rehabilita tion; or

“ (3) reveals sources of information which may 
11 have been obtained on a promise of confidentiality.

Whenever the Regional Board finds that  this subsection ap- 
1 ,*> plies to any portion of a file, report , or other document to he 

used by it in making its determination, it shall state such 

15 finding (including the reasons therefor) on the record and 

lb shall provide the prisoner, or any representative  of the  pris-

17 oner referred to in subsection (c) (2 ),  with writ ten notice

18 of such finding (and reason s). The Regional Board shall

19 make available to the prisoner, or any representa tive of the

20 prisoner referred to in subsection (c) (2 ),  the substance of

21 any portion of any file, report , or other document not made

22 available by reason of paragraph (2) or (3) of this subsec-

23 tion, except when the disclosure of such substance would en-

24 danger, in the opinion of the Regional Board, the safety of

25 any person other than  the prisoner.
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“ (c) (1) At any time prior to the parole determination 

hearing, a prisoner may consult with his attorney, and by 

mail (or otherwise as provided by the Regional Board) 

with any person concerning such hearing.

“ (2) The prisoner shall, if he  chooses, be represented 

at the parole determination hearing by an attorney, by an 

employee of the Federa l Bureau of Prisons, or by any other 

qualified person, unless he intelligently waives such represen

tation. Such attorney may be retained by the prisoner or 

appointed pursuant to section 3OO6A of chapte r 201.

“ (d) The prisoner shall be allowed to appea r and tes

tify on his own behalf at the parole determination hearing.

“ (e) A full and complete record of the  parole determi

nation hearing shall be kept, and not later than fourteen days 

after the date of the hearing, the Regional Board shall (1) 

notify the prisoner in writing of its determination, (2) 

furnish the prisoner with a written notice stating with par

ticularity  the grounds on which such determination  was 

based, including a  summary of the evidence and information 

supporting the finding that the criteria provided in section 

4205 were established as to the prisoner. When feasible, the 

Regional Board shall advise the prisoner as to what steps, in 

its opinion, he may take to correct the problems responsible 

for his denial of release on parole, so as to enhance his chance 

of being released on parole.
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“§4209.  Condi tion s of par ole

“ (a) The Regional Board shall impose such condi

tions of parole as it deems reasonably necessary to ensure 

that the parolee will lead a law-abiding life or to assist him 

in doing so. In every case the Regional Board shall impose 

as a condition of parole that  the parolee not commit any 

criminal offense during his parole.

“ (h) The Regional Board may require as a condition 

of parole that the parolee reside in or participate in the 

program of a residential community treatment center, or 

similar public or private facility, for all or par t of the 

period of parole if the Attorney General (or director in 

the case of such similar facility) certifies tha t adequate 

treatm ent facilities, personnel, and programs are available. 

In  the case of a parolee who is an addict within the meaning 

of section 4251 (a) of this title, or a drug dependent person 

within the meaning of section 2 (q) of the Public Health 

Service Act, the Regional Board may require as a condition 

of parole that the parolee participate  in the community super

vision programs authorized by section 4255 of this title for 

all or part  of the period of parole. If the Atto rney  General 

(or director, as the case may be) determines that a parolee’s 

residence in a center, or participation in a program, should be 

terminated because the  parolee can derive no further signifi

cant benefits from such residence or participation, or because25
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1 his residence or participation adversely affects the rehabilita-

2 tion of other residents or participants, the Attorney General

3 (or director, as the case may be) shall so notify the Regional

4 Board, which shall thereupon make such other provision with

5 respect to the parolee as it deems appropriate. A parolee

6 residing in a residential community treatment center may

7 be required to pay such costs incident to residence as the

3 Regional Board deems appropria te.

9  “ (c) In imposing conditions of parole, the Regional

16 Board shall consider the following:

“ (1)  there should be a reasonable relationship 

between the condition imposed and both the prisoner’s 

previous conduct and his present capabilities; and 

“ (2) the conditions should be sufficiently specific 

to serve as a guide to supervision and conduct.

“ (d) Upon release on parole, a prisoner shall be given 

certificate setting forth the conditions of his parole.

18 “§4210. Ju ri sd ic ti on  of Bo ard  of  Pa ro le

19 “ (a) Except  as otherwise provided in this section, the

20 jurisdiction of the Board of Parole over the parolee shall

21 terminate  no later than the date of the expiration of the

22 maximum term or te rms for which he was sentenced, except

23 that such jurisdiction shall terminate at an earlier date—

24 “ (1) to the extent parole good time is accrued

25 pursuant to section 4211, and

12
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14

15

16

17 a
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“ (2) to the extent provided under section 4164

(relating  to mandatoiy release) .

“ (b) The parole of any parolee shall run concurrently 

with any period of parole or probation  under any other 

Federal, State, or local sentence.

“ (c) In the case of any parolee found by the Regional 

Board to have intentionally refused or failed to respond to 

any reasonable request, order, or warrant of the Regional 

Board, the jurisdiction of the Board of Parole may be ex

tended for a period equal to such period as the parolee so 

refused or failed to respond.

“ (d) In  the case of any parolee imprisoned under any 

other sentence, the jurisdiction of the Board of Parole may 

be extended for a period equal to the period during which 

such parolee was so imprisoned.

“ (e)  The parole of any prisoner sentenced before June  

29, 1932, shall be for the remainder of the term or terms 

specified in his sentence, less good time allowances provided 

by sections 4161 through 4165 of this title.

“ (f) Upon the termina tion of the jurisdiction of the 

Board of Parole over any parolee, the Regional Board shall 

issue a certificate of discharge to such parolee and to such 

other agencies as it may determine.

“§4211.  Pa ro le good tim e

“ (a) Except  as provided in subsection (b ),  the

28-949 0  - 74 - 5
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Regional Board shall allow each parolee whose record of 

conduct shows that he has substantially observed the condi

tions of his parole a deduction from his parole, computed as 

follows:

“ (1 ) five days for each month of parole, if the 

maximum period for which he may be subject to the 

jurisdiction of the Board of Parole, determined as of 

the date of release on parole, is more than six months 

but not more than one year ;

“ (2) six days for each month of parole, if such 

maximum period is more than one year  but less than 

three years;

“ (3) seven days for each month of parole, if such 

maximum period is more than three years but less than 

five years;

“ (4)  eight days for each month of parole, if such 

maximum period is more than five years but less than 

ten y ears;

“ (5) ten days for each month, if such maximum 

period is ten years or more.

• “ (b) Deductions from parole for good conduct may be 

forfeited or withheld by the Regional Board pursuant to the 

requirements of sections 4214 and 4215.

“ (c) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board 

at any time.

“§ 4212. Ear ly  te rm inat ion or  rel ease from conditi ons  of 

parol e

“Upon its own motion or upon petition of the parolee, 

the Regional Board may terminate  the jurisdiction of the 

Board of Parole over a parolee prio r to the termination of 

such jurisdiction under section 42 10 , or the Regional 

Board may release a  parolee at any time from any condition 

of parole imposed under section 42 09 .

“§ 4213. A liens

“When an alien prisoner subject to deportation becomes 

eligible for parole, the Regional  Board  may authorize his 

release on condition that  he be deported and remain outside 

the United States. Such prisoner, when his parole becomes 

effective, shall be delivered to the duly authorized immigra

tion official for deportation.

“§ 4214. Pa ro le  mod ification an d revoca tion

“ (a ) Pursuant to the requirements of this section and 

section 42 15 , the Regional Board may modify or revoke 

the parole of any parolee at any  time prior to the terminar 

tion of the jurisdiction of the Board of Parole  over the parolee.

“ (b) No penalty or condition imposed pursuant  to an 

order of parole modification and no revocation of parole shall
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extend beyond the date of termination of the Board of 

Parole ’s jurisdiction over the parolee.

“ (c) If a parolee has violated a condition of his parole 

or if his assignment to a center, or similar facility, has been 

terminated pursuant  to section 4209 (b ), the Regional Board 

may modify his parole by ordering that—

“ (1) parole supervision and repor ting be intensi

fied;

“ (2 ) the parolee be required to conform to one or 

more additional conditions of parole imposed in ac

cordance with the provisions of section 4209; and

“ (3 ) parole good time allowed under section 4211 

be forfeited or withheld.

“ (d) In  the case of any parolee convicted of a criminal 

offense, or where otherwise warran ted by the frequency or 

seriousness of the parolee’s violation of the conditions of his 

parole, the Regional Board may modify his parole as pro

vided in subsection (c) or may revoke his parole and return 

him to the custody of the Attorney General.

“§ 4215. Pa ro le  modific ation and  r evo cat ion  proced ure s

“ (a)  If, in the opinion of the Regional Board, there is 

probable cause to believe that  any parolee has violated a 

condition of his parole, or there is probable cause to support 

the termina tion of any parolee’s assignment to a center or
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similar facility, or prog ram, pursuant to section 4209  ( b ) , the 

Regional Board m ay—

“ (1) order such parolee to appea r before it;  or 

“ (2)  issue a warrant and retake  the parolee as p ro

vided in this section.

In  the case of any parolee charged with a criminal offense, 

such charge shall constitute probable cause under this sub

section, but issuance of an order to appear and retak ing of 

the parolee may be suspended pending disposition of the 

charge.

“ (b) Any order or warrant  issued under this section 

shall provide the parolee with written notice of—

“ ( ' ) the conditions of parole he is alleged to have

violated;

“ (2) the time, date, place, and circumstances of 

the alleged violation;

“ (3) the time, date, and place of the scheduled 

hea ring ;

“ (4) his rights under this chap ter; and 

“ (5)  the possible action which may be taken  by 

the Regional Board.

“ (c) Any order or war rant  issued under this section 

shall be issued as soon as practicable  and by one or more
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members of the Regional Board. Imprisonm ent in an insti

tution shall not be deemed grounds for delay of such issuance.

“ (d) Any  officer of any Federal penal or correctional 

institution, or any Federal officer authorized to serve crim

inal process within the United States, to whom a warra nt 

issued under this section is delivered, shall execute such 

warrant by taking  such parolee and returning him to the 

custody of the Regional Board, or to the custody of the 

Attorney General if the Regional Board shall so direct.

“ (e) A parolee retaken under this section may be re

turned to the custody of the Atto rney  General and im

prisoned if the Regional Board determines, after a pre

liminary hearing,  tha t there is substantial reason to believe 

that  the parolee will not appear  for his hearing under sub

section (g) when so ordered, or that  he constitutes a dan

ger to himself or to others. The preliminary hearing shall 

be held as soon as possible following the retaking of the 

parolee, and the parolee shall be advised of the charges 

against him and shall be allowed to testify at such hearing.

“ (f) Prior to the hearing  conducted pursuant to sub

section (g ) , the Regional Board may impose such interim 

modifications of the conditions of parole as may be neces

sary, without  regard to the provisions of section 4209.

“ (g) If any parolee ordered to appe ar before the 

Regional Board or retaken by war rant  under this section
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contests the allegation tha t he has violated a condition of his 

parole or that his assignment to a center or program, or 

similar facility, has been proper ly terminated under section 

4209(b ),  a hearing shall be held not later than 30 days 

after—

“ (1) issuance of the order, or 

“ (2) the date of retaking,

whichever is later. Such hearing shall be held at a place 

reasonably near the location where the alleged violation of 

parole, or termination of assignment to centers or similar 

facility, or program occurred, and shall be conducted by at 

least one member of the Regional Board. In the case of any 

parolee imprisoned in an institution to whom an order is 

issued, such hearing shall be conducted at such institution or 

other site specified by the Regional Board at which the 

parolee is allowed to appear. If the Regional Board finds by a 

preponderance of the evidence tha t the parolee has vio

lated a condition of his parole, or tha t a preponderance of 

the evidence supports the termination of his assignment to 

a center, or similar facility, it may modify or revoke his 

parole as provided in section 4214.

“ (h) The hearing conducted pursuant to subsection 

(g) shall include the following procedures—

“ (1)  prope r and timely oppor tunity for the parolee

to examine evidence against  him;

“ (2) representation by an attorney (reta ined by
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the parolee or appointed pursuant to section 3006A of 

chapter 201) or such other qualified person as the 

parolee shall retain, unless the parolee intelligently 

waives such representation;

“ (3) opportunity for the parolee to appear  and 

testify on his own behalf;

“ (4) opportunity for the parolee to compel the 

appearance of witnesses and to confront and cross- 

examine witnesses; and

“ (5) maintenance of a full and complete record 

of the hearing.

“ (i) In  the case of any parolee ordered to appear be

fore the Regional Board or retaken by warrant under this 

section who—

“ (1 ) does not contest the allegation that he has vio

lated a condition of his parole or that his assignment to 

a center or similar facility, or program, has been properly 

term inated u nder section 4209 (b ) , or

“ (2) has been adjudged guilty of a criminal of

fense,

no hearing shall be held under subsection (g ), but if the 

parolee so requests, a hearing shall be held under this subsec

tion to determine the modification or revocation order to be 

entered under  section 4214, if any. Such hearing shall be 

conducted by not less than one member of the Regional
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Board, and the parolee shall be allowed to appear and testify 

on his own behalf.

“ (j) Not more than fourteen days following the hear 

ing under subsection (g) or (i ),  the Regional Board shall 

inform the parolee in writing  of its finding and disposition, 

stating with particu larity the reasons therefor.

“ §42 16.  Appea ls

“ (a) A prisoner who is denied release on parole under 

section 42 04  or whose parole has been revoked, or a parolee 

whose parole good time (allowed under section 42 11 ) has 

been, forfeited or withheld, may appeal such action by sub

mitting  a notice of appeal not later  than fifteen days after 

receiving written notice of such action and by submitting 

appeal papers not later than forty-five days after being so 

informed. Such appeal shall be decided by no less than three 

members of the National Board. The prisoner or parolee 

shall be entitled to represen tation by an attorney (retained 

by him or appointed pursuant to section 3006A of chapte r 

21) or such other qualified person as the prisoner or parolee 

shall retain, unless he inte lligently  waives such representa tion. 

The National Board shall decide the appeal within sixty 

days after receipt of the appe llant’s appeal papers and shall 

inform the appellant in w riting  of its decision and the reasons 

therefor.
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“ (b) Whenever conditions of parole are imposed under 

section 4209, or parole is modified pursuant to section 4214 

(c) (1) or (2 ),  the parolee may appeal such conditions or 

modification by submitting a notice of appeal not later than 

fifteen days after receiving written notice of such conditions 

or modification, and by submitting appeal papers not later 

than forty-five days after being so informed. Such appeal 

shall be decided by no less than two members of the Na

tional Board. The National Board shall decide the appeal 

within sixty days after receipt of the appel lant’s appeal 

papers and shall inform the appellant in writing of its de

cision and the reasons therefor.

“§4217. Fixing  eligib ilit y for  par ole  at time of sen ten c

ing

“ (a) Upon entering  a judgment of conviction, the court 

having jurisdiction to impose sentence, when in its opinion 

the ends of justice and best interests of the public require that 

the defendant be sentenced to imprisonment for a term ex

ceeding one yea r, may (1) designate in the sentence of im

prisonment imposed a minimum term at the expiration of 

which the prisoner shall become eligible for parole, which 

term may he less than, but shall not he more than, one-third 

of the maximum sentence imposed by the court, or (2) the 

court may fix th e maximum sentence of imprisonment to be 

served in which event the court may specify that the pris-
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1 oner may become eligible for parole at such time as ibe

2 Regional Board may determine.

3 “ (b) Tf (be court desires more detailed information as

4 a basis for determining the sentence to be imposed, the court

5 may commit the defendant to the custody of the Attorney

6 General, which commitment shall be deemed to be for the

7 maximum sentence of imprisonment prescribed by law, for

8 a study as described in subsection (c) hereof. The results of

9 such study, together with any recommendations which the

10 Director of the Bureau of Prisons believes would be helpful

11 in determining the disposition of the case, shall be furnished

12 to the court within three months unless the court grants time,

13 not to exceed an additional three months, for further  study.

14 After receiving such reports and recommendations, the court

15 may in its discretion: (1) place the prisoner on probation

16 as authorized by section 3651 of this title, or (2) affirm the

17 sentence of imprisonment originally imposed, or reduce the

18 sentence of imprisonment, and commit the offender under any

19 applicable provision of law. The term of the sentence shall

20 run from date of original commitment under this section.

21 “ (c) Upon commitment of a prisoner sentenced to im-

22 prisonment under the provisions of subsection (a ), the Di-

23 rector, under such regulations as the Attorney General may

24 prescribe, shall cause a complete study to be made of the

25 prisoner and shall furnish to the Board of Parole a summary
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1 report together with any recommendations which in his

2 opinion would be helpful in determining the suitability of

3 the prisoner for parole. This report may include but shall not 

d be limited to data regarding the prisoner’s previous delin-

3 quencv or criminal experience, pertinent circumstances of his •

b social background, his capabilities, his mental and physical 

‘ health, and such other factors as may be considered perti-

8 nent. The Board of Parole may make such other investiga-

9 tion as it may deem necessary. It shall be the duty of the

B* various probation officers and government bureaus and agen- 

H ties  to furnish the Board of Parole information concerning

12 the prisoner, and, whenever not incompatible with the public 

!•’ interest, their views and recommendations with respect to 

Id the parole disposition of his case.

13 “§4218. Young adult  offenders

lb “In the case of a defendant who has a ttained his twenty- 

1‘ second birthday but has not attained his twenty-sixth birth- 

l ,s day at the time of conviction, if, after taking into con-
«

19 sideration the previous record of the defendant as to 

2° delinquency or criminal experience, his social background,

“1 capabilities, mental and physical health, and such other fac-

22 tors as may be considered pertinent, the court finds that

23 there are reasonable grounds to believe tha t the defendant 

2d will benefit from the treatment provided under the Federal
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1 Youth Corrections Act (18 U.S.C., chap. 402) sentence

2 may be imposed pursuant to the provisions of such Act.

3 “§ 4219. Warr ants to r etake Canal Zone parole  vio lators

4 “An officer of a Federal penal or correctional institu-

5 tion, or a Federal officer authorized to serve criminal proc-

6 ess within the United States, to whom a warrant issued by

7 the Governor of the Canal Zone for the retaking of a parole

8 violator is delivered, shall execute the warrant by taking

9 the prisoner and holding him for delivery to a representa-

10 tive of the Governor of the Canal Zone for return to the

11 Canal Zone.

12 “§ 4220. Cer tain  p risoners  not e ligible for parole

13 “Nothing in this chapter shall he construed to provide

14 that any prisoner shall be eligible for release on parole if

15 such prisoner is ineligible for such release under any other 

1G provision of law.

17 “§4221. Tra inin g and research

18 “In  addition to its other powers and duties under this

19 chapter,  the National Board shall—

20 “ (I ) collect systematically the data obtained from

21 studies, research, and the empirical experience of public

22 and private agencies concerning the parole process and

23 pa ro lee s;

“ (2) disseminate pertinent data and studies to24
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individuals, agencies, and organizations concerned with 

the parole process and parolees;

“ (3) publish data concerning the parole process 

and paro lees ;

“ (4) carry out programs of research to develop 

effective classification systems through which to de

scribe the various types of offenders who require dif

ferent styles of supervision and the types  of parole 

officers who can provide them, and to develop theories 

and practices which can he applied successfully to the 

different types of parolees;

“ (5) devise and conduct, in various geographical 

locations, seminars and workshops providing continuing 

studies for persons engaged in working directly with 

parolees;

“ (6)  devise and conduct a training program of 

short-term instruction in the latest proven effective 

methods of parole for parole personnel and other persons 

connected with the parole process; and

“ (7) develop technical training programs to aid in 

the development of training programs within the several 

States and within the State and local agencies and pri

vate and public organizations which work with parolees, 

“§ 4222. Annua l repo rt

“The National Board shall report annually to each
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1 House of Congress on the activities of the Board of Parole.

2 “§ 4223. Applicabi lity o f Admin istra tive  P rocedure  Act

3 “ (a) For purposes of the provisions of chapters  5 and 7

4 of title 5, other than sections 55 2( a)  (4 ),  554, 555, 556,

5 557, 705, and 706 (2) (E)  and (F ) , the Board of Parole

6 is an ‘agency’ as defined in such chapters.

7 “ (h) For  purposes of subsection (a) of this section,

8 section 553(h)  (3) (A)  of title 5, relating to rule making,

9 shall be deemed not to include the phrase ‘general state-

10 ments of policy’.

11 “ (c) For  purposes of section 701 (a) (1) of chapte r 7

12 of title  5, judicial review of decisions of the National Board

13 made pursuant to section 42 16 (b) of this chapter is pre-

14 eluded.

15 “§4224. Definitions

16 “As used in this chapter—

17 “ (a) The term ‘prisoner’ means a Federal prisoner

18 other than a juvenile delinquent or a committed youth

19 offender.

20 “ (h)  The term ‘parolee’ means any prisoner released

21 on parole or deemed as if released on parole under section

22 4164 (relating to mandatory release).”

23  CONFORMING AM i.N DM iiN lei

24 Sec. 102. (a) (1) Section 3105 of title 5, relating to

25 appointment of hearing examiners, is amended by striking
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out the period after “ti tle” and inserting in lieu thereof “, or 

chapter  311 of title 18.” .

(2) Section 5314 of such title, United States Code, 

relating to level I II  of the Executive Schedule, is amended 

hy adding at the end thereof the following new item:

“ (58) Chairman, Board of Pa role.”.

(3) Section 5108(c)  (7) of such title, relating to 

classification of positions at (xS-16, 17, and 18, is amended 

to read as follows:

“ (7) the Attorney General, without regard to any 

other provision of this section, may place a total of ten 

positions of warden in the Bureau of Prisons;” .

(b) (1) Section 3655 of title 18, United States Code, 

relating to duties of probation officers, is amended by strik

ing out “At torney General” in the last sentence and insert

ing in lieu thereof “ Board of Parole” .

(2) Section 3006A (a)  of such title, relating to 

choice of plan for adequate representation by counsel, is 

amended hy striking out “who is subject to revocation of 

parole” and inserting in lieu thereof “who is a prisoner or 

parolee enti4’ d to representation under chapter 311 of this 

title (relating to parole) ”.

(3) Section 3006/V(g) of such title, relating to 

discretionary appointments of counsel, is amended hy str iking 

out “subject to revocation of parole, in custody as a material
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1 witness,” and inserting in lieu thereof “in custody as a ina-

2 terial witness” .

3 (4) Section 5005 of such title, relating to the Youth

4 Correction Division, is amended hy striking out “Attorney

5 General” and inserting in lieu thereof “Chairman of the

6 Board of Parole” .

7 (5) The second sentence of section 5008 of such title,
8  relating to duties of probation officers, is amended hy strik-
9  ing out “Attorney  General” and inserting in lieu thereof 

“Chairman of the Board of Parole” .
11  (c) Section 509 of title 28, United States Code, relating

U3 to functions of the Attorney General, is amended by—
1 3  (1) inserting “and” at the end of paragraph (2 );

14 (2) striking out “and” at the end of paragraph

15 (3) ; and

lG (3) striking out paragraph (4 ).

17 (d) Clause (B) of section 50 4( a)  of the Labor-Man-

18 agement  Reporting and Disclosure Act of 1959 (29 U.S.C.

19 504 (a) (B) ),  relating to prohibition against certain persons

20 holding offices, is amended by striking out “of the United

21 States Departmen t of Justice” .

22 (e) Section 406 (a) of part D of title I of the Omnibus

23 Crime Control and Safe Streets Act of 1968 (42 U.S.C.

24 3746 ( a )) , relating  to training, education, research, demon-

25 stration, and special grants, is amended by inserting imme-

2 8 -9 49  0  -  74  - 6
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diately after “Commissioner of Education” the following: 

“ (and, with the Chairman of the Board of Parole with re

spect to training and education regarding parole) ” .

EFFECTIVE DATE OF TITLE

Sec. 103. The amendments made by this title shall 

apply—

(a) to any person sentenced to a term of imprison

ment at any time after one hundred and eighty days 

after the date of the enactment of this Act, and

(b) except as otherwise may he provided by rule 

or regulation prescribed under section 104, to any 

person sentenced to a term of imprisonment at any time 

prior to the date one hundred and eighty-one days after 

the date of the enactment of this Act.

For  any purpose other than a purpose specified in the pre

ceding provisions of this section, the effective date of this 

title shall he the date one hundred and eighty days after 

the date of the enactment of this Act.

TRANSITIONAL RULES

Sec. 104. If, by reason of any computation of (1) 

eligibility for parole, (2) time of entitlement to release on 

parole, (3) termination of the jurisdiction of the Board of 

Parole, or (4) parole good time, or by reason of any other 

circumstances, the application of any amendment made by 

this title to any individual referred to in section 103 (h)



79

1

2

3

4

5

6

7

8910111213
14

15

16

17

181920
2122232425

37

is impracticable or does not carry out the purposes of this 

title, the National Board of the Board of Parole established 

under section 4201 of title 18, United States Code, as 

amended by this title, may prescribe such transitiona l rules 

and regulations to apply  to such individual as may be fair, 

equitable, and consistent with the purposes of this title. 

TITL E II —GRANTS TO STATES

STATE PLANS

Sec. 201. Section 453  of part E of title I of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 U.S.C. 

3750b),  relating to grants for correctional institutions and 

facilities, is amended as follows:

(a) paragraph (4) of such section is amended by 

striking out “offenders, and community-oriented pro

grams for the supervision of parolees” and inserting in 

lieu thereof “offenders” ;

(b) par agr aph (8)  of such section is amended by 

strik ing out “and ” at the  end thereof;

(c) parag raph (9) of such section is amended by 

striking out the period at the end thereof and substi

tuting “ ; and” ; and

(d) the following new paragraph is inserted im

mediately after i>aragraph (9) :

“ (10) provides satisfactory emphasis on the devel

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and 

provides satisfactory assurances that the State  parole 

system shall include, to the extent feasible, the following 

elements:

“ (A) employment programs designed to en

courage the proper  reintegration of offenders into 

the community; and

“ (B) procedures designed to ensure equitable 

and expeditious disposition of parole hearings. The 

types of procedures which shall he implemented 

under this subparagraph include:

“ (i) periodic hearings at intervals  of not 

more than two years;

“ (ii) personal appearance and testimony 

of the prisoner at such hearings;

“ (iii) availability to the prisoner of any 

file, report, or other document to be used at 

such hearings, except to the exten t that any 

portion of such file, report, or other docu

ment—

“ (I ) is not relevant,

“ (I I)  is a diagnostic opinion which 

might seriously disrupt a program of re

habilitation, or
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“ (I II ) reveals sources of information 

which may have been obtained on a 

promise of confidentiality,

subject to the requi rement that  a finding (in

cluding the reasons therefor) shall be made on 

the record whenever such file, report,  or other 

document is not available for a reason provided 

in clause ( I ) , ( I I ) , or (H I) , and subject to 

the requirement tha t the substance of any file, 

report, or other document which is not avail

able for a reason provided in clause (I I)  or 

(I II ) shall be available to the prisoner or his 

representative  except when the disclosure of 

such substance would endanger the safety of 

any person other than the prisoner;

“ ( iv ) representation of the prisoner by 

counsel or by another qualified individual at 

such hear ing unless he intelligently waives such 

representation; and

“ (v) expeditious disposition of the case 

and notification to the prisoner of such disposi

tion, and in the case of denial of parole, a state

ment, with particularity, of the grounds on 

which such denial was based.
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“ (C) the following minimum procedures with 

respect to the revocation of a parolee for viola

tion of his p aro le:

“ (i) a hearing , at which the parolee shall 

have the opportunity  to be heard in person and 

to present witnesses and documentary evidence;

“ (ii) availability to the parolee of any 

file, report, or other  document to be used at 

such hearings to the same extent as provided 

under subparagraph (B) (iii) ;

“ (iii) representation of the parolee by 

counsel or by another qualified individual at 

such hearing, unless he intelligently waives 

such representation;

“ (iv) opportunity  for the parolee to con

front and cross-examine adverse witnesses;

*‘ (v) expeditious disposition of the case 

and notification to the parolee of such dispo

sition, including a statement, with particularity, 

of the grounds on which such disposition is 

based; and

“ (vi)  oppor tunity for appellate review.”  

REGULATIONS

Sec. 202. Section 454 of par t E  of title  I  of the Omnibus 

Crime Control and Safe Streets  Act of 1968 (42 U.S.C.



83

41

1 3750c) is amended by inserting immediately  after “Prisons”

2 the following: “ (or in the case of the requirements specified

3 in paragraph (10) of section 453, after consultation with

4 the Board of Parole)
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1 TITL E I—FED ER AL  PAR OLE SYSTEM

2 BOARD OF PAROLE;  PAROLE PROCEDURES, CONDITIONS, ETC.

3 Sec . 101. Chapter 311 of title 18 of the United States

4 Code (relating to parole) is amended to read as follows:

5 “C hapter 311.—PARO LE

“Sec.
“4201. Board of  Parole; structure; membership; etc.
“4202. Powers and duties o f Nat ional Board.
“4203. Powers and au thority o f Regional Boards.
“4204. Time of  eligibility for release on parole.
“4205. Release on parole.
“4206. Factors taken into ax-count; information  considered.
“4207. Parole determination hear ing; time.
“4208. Procedure of parole determination hearing.
“4209. Conditions  of parole.
“4210. Jurisdiction of Board of Parole.
“4211. Parole good time.
“4212. Early  termination or release from condi tionsof  parole.
“4213. Aliens.
“4214. Parole modification and revocation.
“4215. Parole modification and revocation procedures.
“4216. Appeals.
“4217. Fixing eligibility for parole at time of sentencing.
“4218. Young adult offenders.
“4219. War rants to retake Canal Zone parole violators.
“4220. Certain  prisoners not eligible for parole.
“4221. Training and research.
“4222. Annual report.
“4223. Applicabil ity of Administrative Procedure Act.
“4224. Definitions.

6 “ § 4201 . B o a rd  o f P a ro le ; s t r u c tu r e ;  m e m b e rs h ip ; e tc .

7 “ (a) There is created, as an independent establish-

8 ment in the executive branch, a Board of Parole  to consist

9 of a National Board and five Regional Boards.

10 “ (b) The Board of Parole shall be appointed by the

11 President by and with the advice and consent of the Sen-

12 ate. To the extent feasible, the racial and ethnic composition
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of the Federal prison population should be proportionately 

reflected in the composition of the Board of Parole.

“ (c) (1) The National Board shall be composed of 

seven members. Excep t as provided in paragraphs  (2) and 

(5 ), members of the  National Board shall be appointed for 

terms of six years. No individual may serve as a member 

of the National Board for any period of time in excess of 

twelve years.

“ (2)  Of the members first appointed to the National 

Board under this section—

“ (A) one shall he appointed for a term of one year, 

“ (B) one shall be appointed for a term of two years, 

“ (C) one shall be appointed for a term of three

years,

“ (D) one shall he appointed for a term of four 

years,

“ (E)  one shall be appointed for a  term of five years, 

and

“ (F) two shall be appointed for terms of six years.

“ (3) Each  of the five Regional Boards shall be com

posed of three members. Except as provided in paragraphs 

(4) and (5 ),  members of each Regional Board shall be ap

pointed for terms of six years. No individual may serve as23
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a member of one or more Regional Boards for any period 

of time in excess of twelve years.

“ (4) Of the members first appointed to two of the 

five Regional Boards under this section—

“ (A) one member of each of such two Boards 

shall he appointed  for a term of one year,

“ (B) one member  of each of such two Boards 

shall he appointed for a term of three years, and

“ (C) one member of each of such two Boards 

shall be appointed for a term of five years.

Of the members first appointed  to three of the  five Regional 

Boards under this section—

“ (D) one member of each of such three  Boards 

shall be appointed for a term of two years,

“ (E) one member of each of such three  Boards 

shall be appointed for a term of four years, and

“ (E) one member of each of such three Boards 

shall be appointed for a term of six years.

“ (5)  Any member of the Board of Parole appointed 

to fill a vacancy occurring prior to the expiration  of the 

term for which his predecessor was appointed shall be ap

pointed only for the remainder of such term. A member may 

serve after the expiration of his term until his successor has 

taken office.

“ (d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair

man of the Board of Parole and shall delegate to him the 

necessary administrative duties and responsibilities. The 

Chairman of the Board of Parole shall designate one of the 

members of each Regional Board to serve as Chairman of 

such Regional Board. The term of office of the Chairman of 

the Board of Parole and of the Chairman of each Regional 

Board shall be not less than two years but not more than 

six years as specified at the time of designation as Chairman. 

The Chairman of each Regional Board shall have such ad

ministrative duties and responsibilities with respect to the 

Regional Board as may be necessary to carry out the 

purposes of this chapter.

“ (c) Each Regional Board shall have such geographical 

jurisdiction as the National Board may provide in order to 

assure efficient administration.

“ (f) The respective rates of pay for members of the 

Board of Parole (other  than the Chairman of the Board of 

Parole) shall be equal to the maximum rate, as in effect 

from time to time, for GS-17 of the General Schedule of 

section 5332 of title 5. The rate of pay of the Chairman of 

the Board of Parole shall be at the rate prescribed for level 

TII of the Executive Schedule.

“§ 4202. Pow ers and duties of Na tio na l Board

“ (a)  The Nat ’onal Board shall have the power to—95
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“ (1) establish general policies and rules for the 

Board of Parole, including rules with respect to the 

factors to be taken into account in determining whether 

or not a prisoner should be released on parole ;

“ (2) conduct appellate  review of determinations of 

the Regional Boards as provided in section 4216;

“ (3) appoint and fix the basic pay of personnel of 

the Board of Parole (including not more than six hear

ing examiners to be assigned to each Regional Board) ;

“ (4) procure for the Board of Parole temporary 

and intermi ttent services to the same exten t as is au

thorized by section 3109 (b) of title 5;

“ (5) utilize, with their consent, the services, 

equipment, personnel, information, and facilities of other 

Federal , State, local, and private agencies and instru

mentalities with or without reimbursement therefor;

“ (6)  without regard to section 3648 of the Revised 

Statutes of the United States (31 U.S.C. 52 9) , enter 

into and perform such contracts, leases, cooperative 

agreements, or other  transactions  as may be necessary 

in the conduct of the functions of the Board of Parole, 

with any public agency, or with any person, firm, asso

ciation, corporation, educational institution, or nonprofit 

organization ; ’

25 “ (7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3(579 

of the Revised Statutes of the United States (31 

IT.S.C. 665(h)  ) ;

“ (8) request such information, data, and reports 

from any Federal agency as the Board of Parole may 

from time to time require and as may be produced 

consistent with other law;

“ (9) arrange  with the head of any other Federal 

agency for the performance by such agency of any 

function of the Board of Parole, with or without reim

bursement ;

“ (10) request probation officers and other indi

viduals, organizations, and public or private  agencies 

to perform such duties with respect to any parolee 

as the National Board deems necessary for maintaining 

proper supervision of and assistance to such parolees; 

and so as to assure that no probation officers, individuals, 

organizations or agencies shall bear  excessive case loads; 

and

“ (11) (A) issue subpenas requiring the attendance 

and testimony of witnesses and the production of any 

evidence that relates to any matter with respect to 

which the National Board or any Regional Board is 

empowered to make a determination  under this chap

ter. Such attendance of witnesses and the production
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1 of evidence may be required from any place within the

2 United States at any designated place of hearing with-

3 in the United States.

4 _ “ (B) If a person issued a subpena under para-

5 graph (A) refuses to obey such subpena or is guilty of

6 contumacy, any court of the United States within the

7 judicial district within which the hearing is conducted
(

8 or within the judicial district within which such person

9 is found or resides or transacts business may (upon ap-

10 plication by the National Board) order such person to

11 appear before the National Board or any Regional Board

12 to produce evidence or to give testimony touching the

13 matter  under investigation. Any failure to obey such

14 order of the court may he punished by such court as a

15 contempt thereof.

Hi “ (C) The subpena of the Board of Parole shall he

l r< served in the manner provided for suhpenas issued by a

18 United States district court under the Federal Rules of

19 Civil Procedure for the United States district courts.

20 “ (D) All process of any court to which applica-

21 tion may he made under this section may he served in

22 the judicial district wherein the person required to he

23 served resides or may be found.

21 “ (F) For purposes of sections 6002 and 6004 of

25 this title (relating to immunity of witnesses) the Board
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of Parole shall be considered an agency of the United 

States.

The National Board shall have such other powers and duties 

and shall perform such other functions as may be necessary 

to carry out the purposes of this chapter or as may be pro

vided under any other provision of law (including any pro

vision of law which invests any powers or functions in the 

Board of P arole ).

“ (h) The National Board may delegate any power or 

function to any member or agent of the  National Board and 

may delegate to the Regional Boards such powers as may he 

appropriate other than—

“ (1) the power to appoint and fix the basic pay of 

hearing examiners, and

“ (2) the power to establish general policies, rules, 

and factors under subsection (a) (1 ).

“ (c) Upon the request of the National Board, each 

Federal  agency is authorized and directed to make its serv

ices, equipment, personnel, facilities, and information avail

able to the greatest practicable extent to the Board of Pa 

role in the performing of its functions.

“ (d) Except as otherwise provided by law, any action 

taken by the National Board shall he taken by a majority 

vote of all individuals current ly holding office as members 

of the National Board, and it shall maintain  and make avail-

23
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able for public inspection a record of the final vote of each 

member on statements  of policy and interpreta tions adopted 

by it.

“§ 4203. Powers and au tho rity of Regional Boards

“ (a) The Regional Boards shall conduct such hearings 

and perform such other functions and duties as may be pro

vided under this chapter.

“ (b) Except as otherwise provided by law, any action 

taken by any Regional Board shall he taken by a majority 

vote of all individuals current ly holding office as members 

of such Regional Board.

“ (c) Except  as otherwise provided by law, when 

so authorized by a Regional Board, any member or 

agent of the Regional Board may take any action which the 

Regional Board is authorized to take.

“§ 4204. Time of e ligibility for  release  on parole

“ (a) Whenever confined and serving a definite term or 

terms of over one hundred and eighty days, a prisoner shall 

be eligible for release on parole after serving one-third of 

such term or terms or after serving ten years of a life sen

tence or of a sentence of over thirty years.

“ (b) (1) Any prisoner whose eligibility for release on 

parole is fixed under clause (1) of section 42 17 (a) at the 

time of sentencing shall he eligible for release on parole 

on a date as provided in that clause.

28-9 49  0  -  74  - 7
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“ (2) The Regional Board shall determine the date of 

eligibility of any prisoner sentenced under clause (2) of 

section 4217 (a ) . Such date shall be not later than sixty days 

following the date prescribed by section 4207 (b) for the 

prisoner’s initial parole determination hearing.

“ (c) The Regional Board shall determine the dale of 

eligibility of any prisoner released on parole and subse

quently reimprisoned. Such date shall be not later than sixty 

days following the date prescribed by section 4207 (b) for 

the pr isoner’s initial parole determination hearing.

“§ 4205. Release on parole

“ (a) The Regional Board shall release a prisoner 

whose record shows that he has substantially observed the 

rules of the  institution in which he is confined on the  date of 

his eligibility for parole, unless the Regional Board deter

mines that he should not be released on such date for one or 

both of the following reasons:

“ (1 ) there  is a reasonable probability that such 

prisoner will not live and remain at liberty without 

violating any criminal l aw ; or

“ (2) there  is a reasonable probability that such 

release would be incompatible with the welfare of 

society.

“ (b) In the case of any prisoner mt earlier released

under subsection (a ) , except in the case of special dangerous 
1

25-
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1 offenders as defined in section 3575 (e)  of this title, the

2 Regional Board shall release such prisoner on parole after

3 lie has served two-thirds of his sentence, or after twenty

4 years in the case of a sentence of thir ty years or

5 longer (including a life sen tence) , whichever is earlier,

6 unless the Regional Board determines that lie should not he

7 so released because there is a high likelihood that he will 

engage in conduct violating any criminal law.

9 “ (c) When by reason of his training  and response to

19 the programs of the Bureau of Prisons, it appears to the 

11 Regional Board that there is a reasonable probabil ity that 

13 the prisoner will live and remain at liberty without violating

13 any criminal law, and that his immediate release is not in-

14 compatible with the welfare of society, but he is not yet

15 eligible for release on parole under section 4204, the Re-

16 gional Board in its discretion may apply to the court impos-

17 ing sentence for a modification of his sentence in order to

18 make him so eligible. The court shall have jurisdiction to act

19 upon the application at any time and no hearing  shall be

20 required.

21 “§ 4206. Fa cto rs tak en  int o accoun t; in form at ion con-

22 side red

23 “In making a determination  under section 4205 (a) or

24 (b) (relating to release on parole) the Regional Board shall

25 take into account the factors established by the National
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Board under section 42 02(a)  (1 ), and shall consider the 

following information:

“ (1) any reports and recommendations which the 

staff of the facility in which such prisoner is confined 

may make;

“ (2) any official report of the prisoner ’s prior 

criminal record, including a report or record of earlier 

probation and parole experiences;

“ (3) any presentence investigation report;

“ (4)  any recommendation regard ing the prisoner’s 

parole made at the time of sentencing by the sentenc

ing judge ; and

“ (5) any reports of physical, mental, or psychi

atric examination of the offender.

The Regional Board shall also consider such additional 

relevant information concerning the prisoner  (including 

information submitted by the prisoner) as may be rea

sonably available.

“§4207. Pa ro le de ter mina tio n he ar in g;  tim e

“ (a)  In making a determination under section 4205 (a) 

or (b) (relating to release on parole) the Regional Board 

shall hold a hearing (referred to in this chapter as a ‘parole 

determination hearing’) unless it determines on the basis 

of the prisoner ’s record that the prisoner will be released 

on parole. The hearing shall be conducted by a panel of
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1 three individuals, all of whom shall he either members of

2 the Regional Board or hearing examiners, and a member

3 of the Regional Board shall preside. Such panel shall have

4 the authority to make the parole determination decision,

5 notwiths tanding section 42 03(b ).

6 “ (h) In the case of any prisoner eligible for parole

7 on a date provided by section 4204, an initial parole deter-

8 mination hearing shall be held at a time prescribed by the

9  Regional Board. W henever feasible, in the case of a  prisoner

10 eligible for parole on a date provided by section 4204 (a) or

11 (b) (1 ),  the time of such hearing  shall be not later  than

12 sixty days before such date of his eligibility for parole (as

13 provided by such sect ion ). W henever feasible, in the case of

14 a prisoner eligible for parole on a date provided by section

15 42 04 (b) (2) or (c ), the time of such hearing shall be not

16 later than ninety days following such prisoner’s imprison-

17 ment, or reimprisonment,  as the case may be.

18 “ (e) In any case in which release on parole is denied

19 or delayed at the prisoner’s parole determination hearing ,

20 subsequent parole determination hearings shall be held not

21 less frequently  than annually thereafter.

22 “§ 4208. Procedure of parole dete rmination hear ing

23 “ (a) Within a reasonable time prior to any prisoner’s

24 parole determination hearing , the Regional Board shall (1)

25 provide the prisoner with written notice of the time and place



98

15

1 of the hearing, and (2) make available to the prisoner any

2 file or report or other document to be used in making its
3  determination.

“ (b) Clause (2) of subsection (a) shall not apply to

5 any portion of any file, report, or other document which— 
G “ (1)  is not relevant to the determination of the

7 Regional Boa rd;
8  “ (2) is a diagnostic opinion which might seriously 

disrupt a program of rehabili tation; or
1 0  “ (3) reveals sources of information which may
11  have been obtained on a promise of confidentiality. 

Whenever the Regional Board finds that this subsection ap- 

plies to any portion of a file, report, or o ther document to he

14 used by it in making its determination, it shall state such

15 finding (including the reasons therefor) on the record and 

lb  shall provide the prisoner, or any representative of the pris-

17 oner referred to in subsection (c) (2 ),  with written notice

18 of such finding (and reasons). The Regional Board shall

19 make available to the prisoner, or any represen tative of the

20 prisoner referred to in subsection (c) (2 ),  the substance of

21 any portion of any file, report, or other document not made

22 available by reason of paragraph (2) or (3) of this subsec-

23 tion, except when the disclosure of such substance would en-

24 danger, in the opinion of the Regional Board, the safety of

25 any person other th an the prisoner.
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1 “ (c) (1) At any time prior to the parole determination

2 hearing, a prisoner may consult with his attorney, and by

3 mail (or otherwise as provided by the Regional Board)

4 with any person concerning such hearing.

5 “ (2) The prisoner  shall, if he chooses, he represented

6 at the parole determination hearing  by an attorney , by an

7 employee of the Federal Bureau of Prisons, or by any other

8 qualified person, unless he intelligently waives such represen-

9 tat ion. Such attorney may be retained by the prisoner or

10 appointed pursuant to section 3006A of chapter 201.

11 “ (d) The prisoner shall be allowed to appear and tes-

12 tify on his own behalf at the parole detennination  hearing.

13 “ (e) A full and complete record of the parole determi-

14 nation hearing shall be kept, and not later than fourteen days

15 after the date of the  hearing, the Regional Board shall (1)

16 notify the prisoner in writing  of its determination, (2)

17 furnish the prisoner with a written notice stating with par-

18 ticulari ty the grounds on which such determination was

19 based, including a summary of the evidence and information

20 supporting the finding that  the criteria provided in section

21 4205 were established as to the prisoner. When feasible, the

22 Regional Board shall advise the prisoner as to what steps, in

23 its opinion, he may take to correct the problems responsible

24 for his denial of release on parole, so as to enhance his chance

25 of being released on parole.
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“§ 4209. Condi tion s of paro le

“ (a) The Regional Board shall impose such condi

tions of parole as it deems reasonably necessary to ensure 

that the parolee will lead a law-abiding life or to assist him 

in doing so. In every case the Regional Board shall impose 

as a condition of parole that the parolee not commit any 

criminal offense during his parole.

“ (h) The Regional Board may require as a condition 

of parole that the parolee reside in or participate in the 

program of a residential community treatment  center, or 

similar public or private facility, for all or part of the 

period of parole if the Attorney General (or director in 

the case of such similar facility) certifies that adequate 

treatment facilities, personnel, and programs are available. 

In the case of a parolee who is an addict within the meaning 

of section 4251 (a) of this title, or a drug dependent person 

within the meaning of section 2 (q) of the Public Health 

Service Act, the Regional Board may require as a condition 

of parole tha t the parolee participate in the community super

vision programs authorized by section 4255 of this title for 

all or part of the period of parole. If the Attorney General 

(or director, as the case may be) determines that a parolee’s 

residence in a center, or participation in a program, should he 

terminated because the parolee can derive no further signifi

cant benefits from such residence or participation,  or because25
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bis residence or participation adversely affects the rehabili ta

tion of other residents or participan ts, the Attorney General 

(or director, as the ease may be) shall so notify the Regional 

Board, which shall thereupon make such other provision with 

respect to the parolee as it deems appropr iate. A parolee 

residing in a residential community  treatment center may 

he required to pay such costs incident to residence as the 

Regional Board deems appropriate.

“ (c) In imposing conditions of parole, the Regional 

Board shall consider the following:

“ (1)  there should he a reasonable relationship

between the condition imposed and both the prisoner ’s 

previous conduct and his present capabilities;  and

“ (2) the conditions should he sufficiently specific 

to serve as a guide to supervision and conduct.

“ (d) Upon release on parole, a prisoner shall be given 

a certificate setting forth the conditions of his parole. 

“§4210. Ju ris dict ion of Board of Parol e

“ (a) Except as otherwise provided in this section, the 

jurisdiction of the Board of Parole over the parolee shall 

termina te no later  than the date of the expiration of the 

maximum term or terms for which he was sentenced, except 

that  such jurisdiction shall terminate at an earlier date— 

“ (1) to the extent parole good time is accrued

pursuant to section 4211, and
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“ (2) to the extent provided under section 4164

(relating to mandatory relea se).

“ (b) The parole of any parolee shall run concurrently 

with any period of parole or probation under any other 

Federal, State, or local sentence.

“ (c) In the case of any parolee found by the Regional 

Board to have intentionally refused or failed to respond to 

any reasonable request, order, or warrant of the Regional 

Board, the jurisdiction of the Board of Parole  may be ex

tended for a period equal to such period as the parolee so 

refused or failed to respond.

“ (d)  In  the case of any parolee imprisoned under any 

other sentence, the jurisdiction of the Board of Parole may 

be extended for a period equal to the period during which 

such parolee was so imprisoned.

“ (e) The parole of any prisoner sentenced before June 

29, 1932, shall be for the remainder  of the term or terms 

specified in his sentence, less good time allowances provided 

by sections 4161 through 4165 of this title.

“ (f) Upon the termination of the jurisdiction of the 

Board of Parole over any parolee, the Regional Board shall 

issue a certificate of discharge to such parolee and to such 

other agencies as it may determine.

“§4211. Pa ro le  good tim e

“ (a) Excep t as provided in subsection (b ), the

0

*
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Regional Board shall allow each parolee whose record of 

conduct shows that he has substantially observed the condi

tions of his parole a deduction from his parole, computed as 

follows:

“ (1) five days for each month of parole, if the 

maximum period for which he may be subject to the 

jurisdiction of the Board of Parole, determined as of 

the date of release on parole, is more than six months 

but not more than one yea r;

“ (2) six days for each month of parole, if such 

maximum period is more than one year but less than 

three years;

“ (3) seven days for each month of parole, if such 

maximum period is more than three years but less than 

five years;

“ (4) eight days for each month of parole, if such 

maximum period is more than five years but less than 

ten year s;

“ (5) ten days for each month, if such maximum 

period is ten years or more.

“ (b) Deductions from parole for good conduct may be 

forfeited or withheld by the Regional Board pursuant to the 

requirements of sections 4214 and 4215.

“ (c) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board 

at any time.

“§ 4212. Ear ly  ter minati on  or releas e fro m conditi ons  of 

parole

“Upon its own motion or upon petition of the parolee, 

the Regional Board may terminate the jurisdiction of the 

Board of Parole over a parolee prior  to the termination of 

such jurisdiction under section 421 0, or the Regional 

Board may release a  parolee at any time from any condition 

of parole imposed under section 420 9.

“§ 4213. Alie ns

“When an alien prisoner subject to deportation becomes 

eligible for parole, the Regional Board may authorize his 

release on condition that he he deported and remain outside 

the United States. Such prisoner, when his parole becomes 

effective, shall be delivered to the duly authorized immigra

tion official for deportation.

“§ 4214. Pa ro le mod ifica tion and  revoca tion

“ (a) Pursuant to the requirements of this section and 

section 4215, the Regional Board may modify or revoke 

the parole of any parolee at any time prior  to the termina- 

tion of the jurisdiction of the Board of Parole over the parolee.

“ (b) No penal ty or condition imposed pursuant to an 

order of parole modification and no revocation of parole shall
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extend beyond the date of terminat ion of the Board of 

Parole ’s jurisdiction over the parolee.

“ (c) If a parolee has violated a condition of his parole 

or if his assignment to a center, or similar facility, has been 

terminated pursuant to section 4209 ( b ), the Regional Board 

may modify his parole by ordering that—

“ (1) parole supervision and report ing be intensi

fied;

“ (2) the parolee be required to conform to one or 

more additional conditions of parole imposed in ac

cordance with the provisions of section 420 9; and

“ (3) parole good time allowed under section 4211 

be forfeited or withheld.

“ (d) In the case of any parolee convicted of a criminal 

offense, or where otherwise warran ted by the frequency or 

seriousness of the parolee’s violation of the conditions of his 

parole, the Regional Board may modify his parole as pro

vided in subsection (c) or may revoke his parole  and return 

him to the custody of the Attorney General.

“§ 4215. Parol e modifica tion  and revocat ion pro ced ure s

“ (a)  If, in the opinion of the Regional Board, there is 

probable cause to believe that  any parolee has violated a 

condition of his parole, or there is probable cause to  support 

the termination of any parolee’s assignment to a center, or

23

24
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similar facility, or program, pursuant to section 42 09 (b ),  

the Regional Board may—

“ (1)  order such parolee to appear before it;  or 

“ (2)  issue a warrant and retake  the parolee as pro

vided in this section.

In  the case of any parolee charged with a criminal offense, 

such charge shall constitute probable cause under this sub

section, but issuance of an order to appear and retaking of 

the parolee may be suspended pending disposition of the 

charge.

“ (b) Any order or warrant issued under this section 

shall provide the parolee with written notice of—

“ (1 ) the conditions of parole he is alleged to have

viola ted;

“ (2) the time, date, place, and circumstances of 

the alleged violation;

“ (3) the time, date, and place of the scheduled 

hearing;

“ (4) his rights under this chapter ; and 

“ (5) the possible action which may be taken by 

the Regional Board.

“ (c) Any order or warrant issued under this section 

shall be issued as soon as practicable and by one or more
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members of the Regional Board. Imprisonment in an insti

tution shall not be deemed grounds for delay of such issuance.

“ (d) Any officer of any Federa l penal or correctional 

institution, or any Federal officer authorized to serve crim

inal process within the United States, to whom a warra nt 

issued under this section is delivered, shall execute such 

warrant by taking such parolee and retuming  him to the 

custody of the Regional Board, or to the custody of the 

Attorney General if the Regional Board shall so direct.

“ (e) A parolee retaken under this section may be re

turned to the custody of the Attorney General and im

prisoned if the Regional Board determines, after a pre

liminary hearing, that there is substantial reason to believe 

tha t the parolee will not appear for his hearing under sub

section (g) when so ordered, or that  he constitutes a dan

ger to himself or to others. The preliminary hearing  shall 

be held as soon as possible following the retaking of the 

parolee, and the parolee shall be advisee of the charges 

against him and shall be allowed to testify at such hearing.

“ (f) Prio r to the hearing conducted pursuant  to sub

section (g ) , the Regional Board may impose such interim 

modifications of the conditions of parole as may be neces

sary, without regard to the provisions of section 4209. 

“ (g) If any parolee ordered to appe ar before the

25 Regional Board or retaken by warrant under this section
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contests the allegation that he has violated a condition of his 

parole or that his assignment to a center, or similiar facility, 

or program, has been properly terminated under section 4209 

(b ), a hearing shall be held not later than 2)0 days after— 

“ (1) issuance of the order, or

“ (2 ) the date of retaking,

whichever is later. Such hearing shall be held at a place 

reasonably near the location where the alleged violation of 

parole, or termination of assignment to a center or similar 

facility, or program occurred, and shall be conducted by at 

least one member ol the l’egional Board. In the east* of any 

parolee imprisoned in an institution to whom an order is 

issued, such hearing shall be conducted at such institution or 

other site specified by the Regional Board at which the parolee 

is allowed to appear. If ihe Regional Board finds by a 

preponderance of the evidence that  the paiolee has vio

lated a condition of his parole, or that a preponderance of 

the evidence supports the termination of his assignment to 

a center, or similar facility, it may modify or revoke his 

parole as provided in section 4214.

“ (h) The hearing conducted pursuant  to subsection 

(g) slnill include the following procedures—

“ (1) proper  and timely opportuni ty for the parolee

to examine evidence against him;

‘ (2)  representation by an attorney (retained by
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the parolee or appointed pursuant to section 3006A of 

chapter 201) or such other qualified person as the 

parolee shall retain, unless the parolee intelligent ly 

waives such represen tatio n;

“ (3) oppor tunity for the parolee to appear and 

testify on his own be half ;

“ (4)  opportunity for the parolee to compel the 

appearance of witnesses and to confront and cross- 

examine witnesses; and

“ (5) maintenance of a full and complete record 

of the hearing.

“ (i) In the case of any parolee ordered to appear be-

1 3  fore the Regional Board or retaken by warrant under this

14 section who—

15 “ (1 ) does not contest the allegation that  he has vio-

16 lated a condition of his parole or that his assignment to

17 a center or similar facility, or program, has been properly

18 terminated under section 4209 ( h ), or

19 “ (2) has been adjudged guilty of a criminal of-

20 fense,

21 no hearing shall be held under subsection (g ), but if the

22 parolee so requests, a hea ring shall be held under this subsec-

23 tion to determine the modification or revocation order to be

24 entered under section 4214, if any. Such hearing shall be

25 conducted by not less than one member of the Regional

2 8 -9 4 9  0 - 7 4 - 8
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Board, and the parolee shall he allowed to appear and testify 

on his own behalf.

“ (j) Not more than fourteen days following the hear

ing under subsection (g) or (i ),  the Regional Board shall 

inform the parolee in writing of its finding and disposition, 

stating with particular ity the reasons therefor.

“§ 4216. Ap peals

“ (a) A prisoner who is denied release on parole under 

section 4204 or whose parole has been revoked, or a parolee 

whose, parole good time (allowed under section 4211)  has 

been forfeited or withheld, may appeal such action by sub

mitting a notice of appeal not later than fifteen days after 

receiving written notice of such action and by submitting 

appeal papers not later than forty-five days after being so 

informed. Such appeal shall he decided by no less than three 

members of the National Board. The prisoner or parolee 

shall he entitled to representation by an attorney (retained 

by him or appointed pursuant to section 3006A of chapter 

21) or such other qualified person as the prisoner or parolee* 

shall retain, unless he intelligently waives such representation. 

The National Board shall decide the appeal within sixty 

days after receipt of the appellant’s appeal papers and shall 

inform the appellant in writing of it s  decision and the reasons 

therefor.24
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“ (b) Whenever conditions of parole are imposed under 

section 4209, or parole is modified pursuant to section 4214 

(c) (1) or (2 ),  the parolee may appeal such conditions or 

modification by submitting a notice of appeal not later  than 

fifteen days after receiving written notice of such conditions 

or modification, and by submitting appeal papers not later 

than forty-five days after being so informed. Such appeal 

shall be decided by no less than two members of the Na

tional Board. The National Board shall decide the appeal 

within sixty days after receipt of the appellan t’s appeal 

papers and shall inform the appellant in writing of its de

cision and the reasons therefor.

“§4217. Fixing elig ibili ty for parole at time  of sentenc

ing

“ (a) Upon entering a judgment of conviction, the court 

having jurisdiction to impose sentence, when in its opinion 

the ends of justice and best interests of the public require that 

the defendant be sentenced to imprisonment for a term ex

ceeding one year, may (1) designate in the sentence of im

prisonment imposed a minimum term at the expiration of 

which the prisoner  shall become eligible for parole, which 

term may be less than, but shall not be more than, one-third 

of the maximum sentence imposed by the court, or (2) the 

court may fix the  maximum sentence of imprisonment to be 

served in which event the court may specify that  the pris-
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oner may become eligible for parole at such time as the 

Regional Board may determine.

“ (b) If the court desires more detailed information as 

a basis for determining the sentence to be imposed, the court 

may commit the defendant to the custody of the Attorney 

General, which commitment shall be deemed to be for the 

maximum sentence of imprisonment prescribed by law, for 

a study as described in subsection (c) hereof. The results of 

such study, together  with any recommendations which the 

Director of the  Bureau of Prisons believes would he helpful 

in determining the disposition of the case, shall he furnished 

to the court within three months unless the court grants time, 

not to exceed an additional three months, for further study. 

After receiving such reports and recommendations, the court 

may in its discretion: (1 )  place the prisoner on probation 

as authorized by section 3651 of this title, or (2) affirm the 

sentence of imprisonment originally imposed, or reduce the 

sentence of imprisonment, and commit the offender under any 

applicable provision of law. The term of the sentence shall 

run from date of original commitment under this section.

“ (c) Upon commitment of a prisoner sentenced to im

prisonment under the provisions of subsection (a ), the Di

rector, under such regulations as the Attorney General may 

prescribe, shall cause a complete study to he made of the 

prisoner and shall furnish to the Board of Parole a summ ary
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1 report  together with any recommendations which in his

2 opinion would he helpful in determining  the suitability of

3 the prisoner for parole. This report may include but shall not

4 be limited to data regarding the prisoner ’s previous delin-

3 quency or criminal experience, pertinent circumstances of his 

b social background, his capabilities, his mental and physical

7 health, and such other factors as may be considered perti-

8  nent. The Board of Parole may make such other investiga-

9 tion as it may deem necessary. It shall be the duty of the

10 various probation officers and government bureaus and agen- 

H cics to furnish the Board of Parole information concerning

12 the prisoner, and, whenever not incompatible with the public

13 interest, their views and recommendations with respect to

14 the parole disposition of his case.

1° “§ 4218. Young adult  offenders

10 “In the case of a defendant who has attained his twenty-

17 second bi rthday but has not attained  his twenty-s ixth birth-

18 day at the time of conviction, if, after taking  into con-

19 sideration the previous record of the defendant as to

20 delinquency or criminal experience, his social background,

21 capabilities, mental and physical health, and such other fac-

22 tors as may be considered pertinen t, the court finds that

23 there are reasonable grounds to believe tha t the defendant

24 will benefit from the treatment provided under  the Federal
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Youth Corrections Act (18 U.S.C., chap. 402) sentenoe 

may he imposed pursuant to the provisions of such Act.

“§ 4219. Warr ants to retake  Canal  Zone parole v iolato rs 

“An officer of a Federal penal or correctional institu

tion, or a Federal officer authorized to serve criminal proc

ess within the United States, to whom a warrant issued by 

the Governor of the Canal Zone for the retak ing of a parole 

violator is delivered, shall execute the war rant  by taking 

the prisoner and holding him for delivery to a representa

tive of the Governor of the Canal Zone for return to the

Canal Zone.

“§ 4220. C erta in priso ners  not eligib le for parole

“Nothing in this chapter  shall be construed to provide 

that  any prisoner shall be eligible for release on parole if 

such prisoner is ineligible for such release under any other 

provision of law.

“§ 4221. Tra inin g and research

“In  addition to its other powers and duties under this 

chapter, the National Board shall—

“ (1 ) collect systematically the data obtained from

studies, research, and the empirical experience of public 

and private agencies concerning the parole process and 

parolees;

“ (2) disseminate pertinent data and studies to

4



115

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

individuals, agencies, and organizations concerned with 

the parole process and parolees;

“ (3) publish data, concerning the parole process 

and parolees;

“ (4) carry  out programs of research to develop 

effective classification systems through  which to de

scribe the various types of offenders who require  dif

ferent styles of supervision and the types of parole 

officers who can provide them, and to develop theories 

and practices which can be applied successfully to the 

different types of parolees ;

“ (5) devise and conduct, in various geographical 

locations, seminars and workshops providing continuing 

studies for persons engaged in working directly with 

parolees;

“ (6) devise and conduct a training program of 

short-term instruction in the latest proven effective 

methods of parole for parole personnel and other persons 

connected with the parole process; and

“ (7) develop technical training programs to aid in 

the development of training programs within the several 

States and within the State and local agencies and pri

vate and public organizations which work with parolees. 

“§ 4222. Ann ual  repo rt

“The National Board shall report annually to each
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33

House of Congress on the activities of the Board of Tarole. 

“§ 4223. Applicab ility of Ad minist ra tiv e Procedure Act

“ (a) Fo r purposes of the provisions of chapters 5 and 7 

of title 5, other than sections 55 2( a)  (4 ),  554, 555, 556, 

557, 705, and 70(5(2) (E) and (F ),  the Board of Parole 

is an ‘agency’ as defined in such chapters.

“ (h) For purposes of subsection (a) of this section, 

section 55 3(h)  (3) (A) of title 5, relating to rule making, 

shall be deemed not to include the phrase ‘general state

ments of po licy’.

“ (c) For purposes of section 701 (a) (1) of chapter 7 

of title 5, judicial review of decisions of the National Board 

made pursuant to section 42 16 (b) of this chapter  is pre

cluded.

“§ 4224. Defini tion s

“As used in this chapter—

“ (a) The term ‘prisoner’ means a Federal  prisoner 

other than a juvenile delinquent or a committed youth 

offender.

“ (h) The term ‘parolee’ means any prisoner released 

on parole or deemed as if released on parole under section 

4164 (relating  to mandatory rel eas e).”

CONFORMING AMENDMENTS

Sec. 102. (a) (1) Section .‘>105 of title 5, relating to 

appointment of hearing examiners, is amended by striking
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out the period after “t itle”  and inserting in lieu thereof “, or 

chapter 311 of title 18.” .

(2) Section 5314 of such title, United States Code, 

relating to level I I I  of the Executive Schedule, is amended 

by adding at the end thereof the following new item:

“ (58) Chairman, Board of Parole.” .

(3) Section 51 08 (c) (7) of such title, relating to 

classification of positions at GS-16, 17, and 18, is amended 

to read as follows:

“ (7) the Attorney General, without regard to any 

other provision of this section, may place a total of ten 

positions of warden in the Bureau of Priso ns;” .

(b) (1) Section 3655 of title 18, United States Code, 

relating to duties of probation officers, is amended by strik

ing out “Attorney General” in the last sentence and insert

ing in lieu thereof “ Board of Pa role”.

(2) Section 3006A (a) of such title, relating to 

choice of plan for adequate representation by counsel, is 

amended by striking out “who is subject to revocation of 

parole” and inserting in lieu thereof “who is a prisoner or 

parolee entitled to represen tation under chapter 311 of this 

title (relating to parole) ” .

(3) Section 30 06A( g)  of such title, relating to 

discretionary appointments of counsel, is amended by striking 

out “subject to revocation of parole, in custody as a material
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witness,” and inserting in lieu thereof “in custody as a ma

terial witness” .

(4) Section 5005 of such title, relating to the Youth 

Correction Division, is amended by striking out “Attorney  

General” and inserting in lieu thereof “Chairman of the 

Board of Parole” .

(5) The second sentence of section 5008 of such title, 

relating to duties of probation officers, is amended by strik

ing out “At torney General” and inserting in lieu thereof 

“Chairman of the Board of Parole” .

(c) Section 509 of title 28, United States Code, rela ting 

to functions of the  Attorney General, is amended by—

(1) inserting “and” at the end of pa ragraph (2) ;

(2) striking out “and” at the end of paragraph

(3 );  and

(3) striking out paragraph (4 ).

(d) Clause (B) of section 50 4(a)  of the Labor-Man

agement Reporting and Disclosure Act of 1959 (29 U.S.C. 

504 (a) (B) ), relating to prohibition against certain persons 

holding offices, is amended by striking out “of the United 

States Department of Justi ce” .

(e) Section 406 (a) of part D of title I of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 U.S.C. 

374 6( a) ),  relating to training, education, research, demon

stration, and special grants, is amended by inserting imme-
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diately after “Commissioner of Educat ion” the following:

“ (and, with the Chairman of the Board of Parole  with re

spect to training and education regarding parole) ” .

EFFECTIVE DATE OF TITLE

Sec . 103. The amendments made by this title shall 

apply—

(a) to any person sentenced to a term of imprison

ment at any time after one hundred and eighty days 

after the date of the enactment of this Act, and

(b) except as otherwise may be provided by rule 

or regulation prescribed under section 104, to any 

person sentenced to a term of imprisonment at any time 

prior to the date one hundred and eighty-one days after 

the date of the enactment of this Act.

For any purpose other than a purpose specified in the pre

ceding provisions of this section, the effective date of this 

title shall be the date one hundred and eighty  days after 

the date of the enactment of this Act.

TRANSITIONAL RULES

Sec . 104. If, by reason of any computation of (1) 

eligibility for parole, (2) time of entitlement to release on 

parole, (3) termination of the jurisdiction of the Board of 

Parole, or (4) parole good time, or by reason of any other 

circumstances, the application of any amendment made bv 

this title to any individual referred to in section 103(b)25
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is impracticable or does not carry out the purposes of this 

title, the National Board of the Board of Parole established 

under section 4201 of title 18, United States Code, as 

amended by this title, may prescribe such transitional rules 

and regulations to apply  to such individual as may be fair, 

equitable, and consistent with the purposes of this title. 

TIT LE  II —GRANTS TO STATES

STATE PLANS

Sec. 201. Section 453 of part E of title I of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 U.S.C. 

375 0b) , relating to grants for correctional institutions and 

facilities, is amended as follows:

(a) paragraph (4) of such section is amended by 

striking out “offenders, and community-oriented pro

grams for the supervision of parolees” and inserting in 

lieu thereof “offenders” ;

(b) paragraph (8) of such section is amended by 

striking out “and” at the end thereof;

(c) parag raph (9) of such section is amended by 

striking out the period at the end thereof and substi

tuting “ ; and” ; and

(d) the following new paragraph is inserted im

mediately after paragraph (9) :

“ (10) provides satisfactory emphasis on the devel

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and 

provides satisfactory assurances that the State parole 

system shall include, to the extent feasible, the following 

elements:

“ (A) employment programs designed to en

courage the proper reintegration of offenders into 

the community; and

“ (B) procedures designed to ensure equitable 

and expeditious disposition of parole hearings. The 

types of procedures which shall be implemented 

under this subparagraph  include:

“ (i) periodic hearings at intervals of not 

more than two years ;

“ (ii) personal appearance and testimony 

of the prisoner at such hearings;

“ (iii) availability to the prisoner of any 

file, report , or other document to be used at 

such hearings, except to the extent that any 

portion of such file, report, or other docu

ment—

“ (I ) is not relevant,

“ (I I)  is a diagnostic opinion which 

might seriously disrupt a program of re

habilitation, or
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“ (I II ) reveals sources of information 

which may have been obtained on a 

promise of confidentiality,

subject to the requirement that a finding (in

cluding the reasons therefor) shall be made on 

the record whenever such file, report, or other 

document is not available for a reason provided 

in clause ( I ) , ( II ),  or (H I),  and subject to 

the requirement that the substance of any file, 

report, or other document which is not avail

able for a reason provided in clause (I I)  or 

(I II ) shall be available to the prisoner or his 

representative except when the disclosure of 

such substance would endanger the safety of 

any person other than the prisoner;

“ (iv) representation of the prisoner by 

counsel or by another qualified individual at 

such hearing unless he intelligently  waives such 

representation; and

“ (v) expeditious disposition of the case 

and notification to the prisoner of such disposi

tion, and in the case of denial of parole, a state

ment, with particularity, of the grounds on 

w'hich such denial was based.
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“ (C) the following minimum procedures with 

respect to the revocation of a parolee for viola

tion of his par ole :

“ (i) a hearing, at which the parolee shall 

have the opportunity to be heard in person and 

to present witnesses and documentary evidence;

“ (ii) availability to the parolee of any 

file, report, or other document to be used at 

such hearings  to the same extent  as provided 

under subparagraph (B) (iii) ;

“ (iii) representation  of the parolee  by 

counsel or by another qualified individual at 

such hearing , unless he intelligent ly waives 

such representation;

“ ( iv) opportunity for the parolee to con

front and cross-examine adverse witnesses;

“ (v ) expeditious disposition of the case 

and notification to the parolee of such dispo

sition, including a statement, with particularity, 

of the grounds on which such disposition is 

based; and

“ (vi) oppor tunity for appellate review.” 

REGULATIONS

Sec. 202. Section 454 of part E of title I of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 U.S.C.
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1 3750c) is amended by inserting immediately after “Prisons”

2 the following: “ (or in the case of the requirements specified

3 in paragraph  (10) of section 453, after consultation with

4 the Board of Parole)
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Mr. Kastenmeier. The hearings have been scheduled to acquaint new members of the subcommittee with the legislation and to refresh the recollection of those of us who participated in the 1972 proceedings.Parole has become an integra l component of the American corrections process. I t is a product of a changed emphasis in American penology which seeks to protect society by res toring offenders to useful membership in society. Congress extended parole to the Federal correctional system in 1910. Today all personnel of the Board are stationed in Washington. Final  decisions are made by concurrence of two members. In  fiscal year 1970, members of the Board made more than  17,000 decisions.
In the fall and winter of 1971-72, the subcommittee visited jails and prisons in five States and the  Dis trict of Columbia, talking to hundreds of prisoners and corresponding with hundreds of others. One issue, one concern, has loomed above all others and tha t is parole. I ncreased interest in and attention to the Federal parole system has given rise to substantive criticism. The U.S. Board of Parole processes have been par ticula rly subject to scrutiny and the conclusions of this scrutiny are most disturb ing and call for  remedial legislation.A recent study by the Administra tive Conference of the United  States recommends significant changes in the system of procedures by which the Board operates. This study is included in the printed  hearings record which the members have before them (vol. VI I-B , p. 1377.)The bill which is the subject of these hearings is, I believe, a responsible and effective reaction to the in formation acquired by the subcommittee through its hearings  and its 92d Congress visits. The bill establishes an independent Board of Parole, comprising a National Board and five Regional Boards, and lays down due process requirements to be applicable to revocation hearings, to hearings in which the proprie ty of release on parole is inititally determined, and to appeal. We believe tha t the prime essential is the creation of a system which protects society, including the prisoner. H.R. 1598 enhances the ability of the U.S. Board of Parole to make informed decisions, while insuring that those who are affected by its decisions receive fair  and equitable consideration.
Beyond this, t itle II  of II.R. 1598 amends the  Omnibus Crime Control and Safe Streets Act by making eligibility to receive corrections grants depend in part  on due process components in Sta te plans.Our witnesses this morning are Hon. Maurice II. Sigler, distinguished chairman of the U.S. Board of Parole, and Hon. Antonin Scalia, chairman of the Administrative Conference of the United States. The subcommittee is also fortunate in having present Mr. Howard Eglit.  fo rmerly corrections counsel to the subcommittee, who will assist us and is expected to testify  at next week's hearings. Mr. Eg lit  is largely responsible for the subcommittee's progress last year on the pending legislation. At this point, before calling on the witnesses, I would like to yield to my friend  and colleague, the gentleman from Illinois.
Mr. Railsback. Thank you, Mr. Chairman. T want to begin by commending our chairman for scheduling these 2 days of public hearings. Also. I  would like to ask unanimous consent tha t my remarks be in serted in the record following your remarks so tha t I can just summarize.

2S -049 — 74------9



126

Mr. Kastenmeier. Without objection, they will be so included.
Mr. Railsback. Mr. Chairman, I think tha t our experiences last 

Congress led all of us that were on Subcommittee No. 3 in the last term 
to conclude t ha t perhaps in this country, we have been a failure as 
fa r as our entire criminal justice system is concerned. 1 am pa r
ticular ly concerned about the high rate of recidivism and I can only 
say tha t even though the bill that  we reported out last year contains 
some very great improvements over the present parole system, there 
are still many aspects of our correctional system that  need to be dealt 
with. I  th ink something has to be done from a minimum wage stand
point. I favor something like a p retrial  provision to keep our young 
people out of what I believe to be a very bad criminal justice system. 
And I would urge my colleagues on this side of the aisle to not let 
public apathy prevent us from enacting some substantial reforms, in
cluding H.R. 1598, which was the subject of so much discussion in 
so many hearings.

I want to just tell the chairman tha t even though I may disagree 
with the judicial review part of the bill, I expect to enthusiastically  
work for its passage.

Thank you.
[The complete statement of Mr. Railsback follows:]

Sta te men t of H on . T om R ail sb ack  B efore J ud ic ia ry  S ubc om mitte e on Cour ts .
Civ il  L ib er tie s, an d t iie  A dmin is tr ati on  of J u st ic e  Open in g  H ea ri ngs  on
II .R . 1598
Tha nk  you Mr. Cha irm an . I would  lik e to  comm end our Cha irm an  fo r sche d

ul in g th es e tw o da ys  of pu bl ic  he ar in gs . L ast  ye ar . Su bc om mitt ee  No. 3 sp en t a 
goo d ma ny  hours of  d ra ft in g  ti ns hil l to re or ga ni ze  our pr es en t pa ro le  bo ard 
st ru c tu re  an d fu nc tio n.  A lo t of en erg y an d th ou gh t w en t in to  every  sect ion of 
th is  bil l. I be lieve  th a t II .R . 1598 is a good  bil l. I fu rt h e r be lie ve  it  is a bi ll th a t 
wi ll he su pp or te d by th e Full  Co mm ittee  an d ev en tu al ly  ad op ted by the Ho use 
of Rep re se nt at iv es .

I t  was  no t by ha pp en st an ce  th a t we chose  pa ro le  as  ou r fi rs t are a fo r legi s
la tive eff ort . As ou r Cha irm an  po in ted ou t in hi s op en ing re m ar ks , pa ro le  wa s 
th e mo st ta lk ed  ab ou t are a  fo r re fo rm  am on g th e in m at es  we visi ted.  T hei r 
an gu ish ov er  ex is ting  par ol e proc ed ur es  or  th e lack  th er eo f wa s be st  st a te d  by 
Jimmy Ho ffa  in te st im on y be fo re  th is  sub co mmitt ee  la st  y ea r :

“P ar ol e is th e pr ed om in an t thou gh t in ev ery pe rs on ’s m ind wh o goes to p ri so n . . .  
you  ca nn ot  di m in ish th e de si re  of in di vi du al s fo r a par ol e or th e an xi et y br ou gh t 
p ri o r to  a pa ro le  he ar in g an d the de sp ai r wh en  he  comes ou t of th e Par ol e Boa rd  
[a nd!  is tu rn ed  down  th e wa y peo ple  are  tu rn ed  down . You are  on th e ri ght 
tr ack  to  al le vi at e tens ion,  to  al le vi at e ag gra vat io n an d al le via te  ha te , and it is 
ha te , be lieve  me. Th e people in th a t pr ison  hat e tii e words  ‘Pa ro le  B oar d '.’’

L as t yea r th is  su bc om mitt ee  com piled ov er  1500 pri n te d  pa ge s of pu bl ic  hear
ings, no t on th is  part ic u la r bill  bu t on a si m il ar  bil l. II. R.  13118. Th ose hea r
ings  w ere ex tens iv e an d pen et ra ting . Th ese he ar in gs wil l no t be ex ten siv e.  I hope . 
Mr.  Cha irm an , th a t we ca n move  ex pe di tio us ly  an d fa vo ra bl y re port  II .R . 1598 
to  the Fu ll Co mm ittee . I ha ve  some qu es tio ns  as  to th e scope of  th e ju dic ia l re 
vie w sect ion of  th is  bill  as  does th e Ju dic ia l Con ferenc e of  tii e Uni ted Sta te s.  
But  th is  wi ll no t in hi bi t my  ac tiv e su pp or t fo r th is  legi slat ion.

A rb it ra ry  an d un ch ec ke d di sc re tio n per m it s an d occasio ns ir ra ti onal,  se lec
tiv e, an d di sc rim in at or y decis ion -m ak ing . Thi s is  w ha t H.R. 1598 is aimed  a t co r
rect ing.  Thi s is  it s pri m ary  focus.  I be’iev e th a t whe n pr ison er s a re  tr eate d  
fa ir ly , socie ty will  be th e u lt im at e be ne fa ctor .

Mr. K astenmeier. I appre cia te the  sta tem ent of the  rank in g mi
no rity member, th e re nt leman  fro m Illi nois.

At this  time, the Chair would like to call on the distinguished chair
man of the U.S. Board of Parole, Maurice Sigler.

We are verv pleased to have you here, Mr. Sigler, and are apprecia
tive of your efforts.
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TESTIMONY OP HON. MAURICE H. SIGLER , CHA IRMAN, U.S. BOARD 
OE PAROLE; ACCOMPANIED BY JOSEPH BAR RY,  COUNSEL

Mr.  Sigler. M r. Ch air ma n, mem bers  of  t lie committ ee, accompan yin g me tod ay  is Joe Bar ry , counsel fo r the Bo ard  of  Pa role,  and any 
ques tions th at  yo u might  h ave  re ga rd in g law, we would ap prec iate  it  
if  you  wou ld ju st  d ire ct  that  to  him  because he is expert  in th at  a nd  I know , I  guess you wou ld have to  say,  very l itt le  law.

We want to  th an k you fo r t hi s op po rtu ni ty  to ap pe ar  before you to  
discuss H.R.  1598, y our “P arole Re org an iza tio n Ac t of 1973.” Wh ile 
I  have no t pre vio usly had the pleasu re of  te st ify ing before  th is sub
commit tee,  I am awa re, Mr . Ch air man , of your  keen int ere st in the  are a of  parole ref orm,  and I wish to comm end you fo r the fine wor k you  hav e done.

Before I  disc uss specific f ea tures  of I I.R . 1 598 ,1 believe t hat i t would 
be useful to  br ing the subcom mit tee up  to dat e on the  pro gre ss th e 
Bo ard  o f Pa ro le  has made in im prov ing  the pa ro lin g process. I th ink 
yoii will  find  th a t many of  the st ru ctur al  and pro cedural  change s 
which  we i nte nd  to imp lem ent  on  a nat ion wide bas is in the very near  fu tu re  are  sim ila r to those sugges ted  in your  leg islative pro posal . 
Whil e we do object to several of  th e pro vis ion s o f the  bill, I th ink th a t it  is fa ir  to  sa y th at  we are  in agree ment on many fundam ental  issues, 
an d I am h opefu l that  we can work in close co ope ration towa rd  a chieving the  common goa l of a be tte r dec isio nmaking process .

As I mentio ned , the  Bo ard  intends to in iti at e changes in both the str uc ture  of  the  Bo ard  and  its pro ced ure s on a na tio nw ide  scale. We  believe we a re in a pos ition to do th is  very soon, pe rha ps  wi th in  sev
era l months, because of the  gr ea t success we have experie nced in ou r pi lo t reg ion alizat ion  pro jec t. As you may know, the Bo ard  conceived  
some time ago the  idea of est ab lishin g a pi lo t proje ct to tes t l>oth th e concept  of reg ion alizat ion  as well as new par ole  p rocedures.  The pro j
ect wen t i nto effect last  October in the  n or thea st reg ion  of  t he  Uni ted Sta tes , and the  res ult s have  been so encoura gin g th at  we have  now 
made de fini te p lan s to  exte nd man y o f th e projec t’s innovative  fea tures to the o ther regions of  the  cou ntry .

Le t me outlin e now the organiz ation  of  the proje ct and the pr o
ced ura l cha nge s th at  have  been ado pte d. As I proceed,  I wou ld like 
to  b ring  to th e subcom mit tee’s a tte nt ion some of the res ult s from ou r first  6 month s of  experience .

The no rth east region  of the Un ite d St ates  consi sts of  t he  fol low ing  Federal  in st itu tio ns : The  Federal  Re form ato ry , Pe tersbu rg , Va .; and the  Rober t F.  Kennedv Youth  Ce nte r, Mo rga nto wn. W. Va. (you th  
in st it u tions) ; a lso t he  U.S. Pe ni tent ia ry , Lew isburg , Pa. : the Fe de ral 
Re form ato ry  fo r Women , A lde rson. W. Va. ; and the  Fe de ral Co rre c
tional In st itu tio n,  Da nbury, Conn, (adu lt in sti tu tio ns ).

For  purpo ses  of  the pro jec t, parole interv iew s are  conduc ted by a 
pan el of  two  he ar ing examiners.  The ir  reco mmendations are  th en  forw ard ed  to  the Bo ard  in Wash ing ton  where a par ole  decision  is  made.  The decis ion is then com munica ted back to  th e insti tut ion .

The pro jec t is innovativ e in many respects.  F ir st  of all , pa rol e 
decis ions  a re based on exp lic it guidel ines des igne d to provide  fa irn ess 
and  reasonable un ifo rm ity  in the parole process. Briefly  the gu ide lines take into  accoun t the  sev eritv of the offense as well as th e pa role  
pro gno sis,  that  is the  pro babil ity  of fav ora ble  parole  outcome. Once
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these elements are known, the general range of time to be served before 
release can be determined. For example, an inmate who was convicted 
of a low severity offense and who has a very high probability of favor
able parole outcome will generally serve a relatively short period of 
time before release; an inmate with a low severity offense, but only 
a fai r probability of favorable parole outcome will generally serve a 
longer period of time, et cetera. The time periods are specified for 
each combination of elements.

Afte r the range of time to be served is determined, other factors are 
then considered, such as the subject's inst itutional behavior and par
ticipation in institu tional programing, the results of institutional test
ing, community resources, and the parole plan. When exceptional 
factors are present, such as extremely good or poor institutional per
formance, and a decision falling outside of the guidelines range is 
made, the hearing examiner must cite the reason for th is exception.

These guidelines provide a generally consistent parole policy, and in 
individual cases, serve to alert reviewing officers to unique decisions 
so tha t either the special factors in the case may be specified or the 
decision may be reconsidered. It is felt th at the use of these guidelines 
will serve not to remove discretion, but to enable i t to be exercised in a 
fai r and rational manner.

For  purposes of the pilot project, an inmate is also permitted to have 
a representative or advocate present with him at the parole interview. 
The function of the representative is to assist the inmate in sum
marizing the positive features of his case. This aspect has been well 
received by inmates and has proved to be especially helpful in cases 
where an inmate has had difficulties expressing himself. For  the first 
6 months of the project, representatives appeared  at over 40 percent 
of the interviews.

I would like to point out here th at up until recently inmates have 
not been permitted to be represented by legal counsel. The Board is 
now of the opinion that  there  is no need to preclude an attorney from 
appear ing as an inmate's representative in our pilot project cases 
simply because he is an attorney, as long as he realizes that parole 
release determinations do not, and should not, involve an adversary 
presentation of issues of law or fact. Sta rting this month, therefore, 
inmates will be and are being permitted to appear at the  initial inter
view with a representative who may be an attorney.

Another objective of the pilot project is to render speedier parole 
decisions. One of the frequent criticisms leveled at the Board, and 
justifiably so, is th at the decisionmaking process has been too cumber
some and slow. This is in large par t due to the fact that  some 17,000 
parole-related decisions must be made during  the course of a year 
within an adminis trative framework th at is far from perfect.

Wo established a goal in the project of notify ing the institution of 
the Board’s decision wi thin a very short period of time, and I can re
port tha t 99.5 percent of all decisions have been made known to the 
inmates within 5 working days. We believe that this is a very signifi
cant accomplishment, since it tends to minimize the anxiety which 
the inmates understandably face during  the waiting period.

In addition, inmates are provided with written reasons in cases 
when parole is denied. The providing  of  reasons has been a frequent 
suggestion from those who have studied the parole process, and we
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believe that the suggestion is sound. This belief has been reinforced 
by the results of the project. We have found that inmates who are 
advised of the reasons for parole denial are be tter able to understand 
what steps they must take to improve their  chances—this, of course, 
at a la ter date. Furthermore, the cloak of secrecy is removed from the 
decisionmaking process when the reasons for the decision are com
municated to the inmate.

The pilot project also involves a new review/appeal mechanism. 
Briefly, under this procedure inmates are permitted to file for review 
30 days afte r a parole decision has  been rendered if there is new and 
significant information which was available at the time of the inter
view, but not considered, or if the written  reasons provided to the 
inmate do not support the order of the Board.

The petition by the inmate is considered by a Regional Board mem
ber, who may affirm the decision; g ran t a review hearing in Washing
ton, D.C., at which the inmate may be represented; grant  a re inter 
view at the institu tion; or modify the original decision. During the 
first 6 months, 104 requests for review were acted upon. The decision 
was affirmed in approximate ly 70 percent of the cases.

If  the inmate is not satisfied with the action taken upon review, he 
may then appeal the decision to the Board afte r a 90-day waiting 
period. Tf a member of the Board determines t ha t the appeal should 
be considered, he and two other members render a final decision.

This then is a general description of our pilot regionalization proj
ect. As I  have already indicated, the results a fter  6 months have been 
very encouraging. We intend to continue the project and make appro 
priate  improvements until such time as it is absorbed into a general 
parole reorganization.

As I suggested at the outset, the Board of Parole is also actively 
planning a general reorganization, based on our experience with the 
pilot project, to expand the procedural and substantive reforms to 
Federal parole applicants  throughout the United States. I would like 
now to outline the form of the reorganizations as it is presently 
contemplated.

First  of all, there  will be a basic s tructural change in the Board of 
Parole in order to effect regionalization on a national scale. The plan 
calls for the creation of five parole regions, each headed by a Regional 
Board member, hereafter  referred to as Regional Director. Each re
gional office would have responsibility  for handling the total parole 
function within the parti cular geographical area. In addition, three 
Board members, hereafter referred to as National Directors, would 
sit in Washington. I).C., as a National Appellate  Board. Moreover, 
authority for original case decisions would be delegated to Parole 
Hear ing Examiners who would work in two-man panels using explicit 
decision guidelines promulgated by the Board, such as those I have 
discussed. In cases in which decisions outside of the parole guidelines 
were made, each Hear ing Exam iner panel would be required to specify 
the unique factors considered. Fur thermore, each inmate would be per
mitted to  have a representative who may be an attorney, to assist him 
at his parole hearing: parole denial would be accompanied by written 
reasons; and the right to a two-level appeal process would be provided.

Under  our proposal, the Regional and National Director's would 
function as an appellate and policy-setting body. The Regional Di-
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rec tor would conside r appea ls from  the  case decis ions  o f the  Hea ring  
Ex am iner  pan els  wi thin his  region, and  his decis ion could the n be 
appea led  to th e three  National Directo rs si tt in g as a  Na tional  A ppell ate  
Board . The decision of  the Na tional  Ap pe lla te Bo ard  would be final. 
In  essence, th e pro ced ura l de tai ls would be s im ila r to  those of the  p ilo t 
proje ct  discussed p revious ly.

In  a dd itio n, or igina l jur isd ict ion  in ce rta in  cases, such as those th at  
are  especia lly sensitive  or no torious , would  be ret ain ed  by the  N ational 
Ap pe lla te Board . Also  the  Regiona l and Na tio na l Di rec tor s would 
meet as the U.S . Bo ard  of  Pa role at  regu lar in tervals to develop, 
mo dify, and  p rom ulg ate  Board procedures, rules, an d policies.

Th is  the n bas ical ly describes  the  reo rganiza tion plan  as pre sen tly  
envisioned. We  th in k th at  implementing the pl an  wou ld meet the 
cri tic ism s leveled a t th e B oard by achieving th e follow ing  majo r g oa ls :

1. Pr ov id ing timely , well- reasoned decisions bas ed upo n personal  
interv iew s of  inm ates by a pro fes sional ly trai ne d he ar ing pan el ;

2. D eve loping and  imp lem ent ing  an exp lic it general  pa ro lin g poli cy 
to pro vide grea ter  cons istency and  equ ity  in dec isionmakin g;

3. Affordin g an efficient, effective, and legal me tho d of  rev iew ing  case decisions; and
4. Es tabl ish ing a more  effective and resp ons ive  liaison  wi th  the 

insti tu tio n,  cou rts,  and rel ate d personnel, as well as with the persons un de r the supervi sion  of  the  Board.
Be fore tu rn in g to the  specific fea tur es of  H.R.  1598, I wou ld like 

to  say th at  we are  in fav or  of  accomplis hing the ref orms  ad min ist ra 
tively , ra th er  th an  by legi slat ion.  Ou r view is th a t admi nistr at ive 
changes would have  the  advanta ge  of  mu ch gr ea te r flex ibil ity and 
pe rm it us to co ntin ue e xperime nta tion u nt il the best parole  process can 
be achieved. We are  dealing  wi th an ine xact science and should  be 
in a position  to make addit ion al changes , nec ess ita ted  by experience, 
mis take , or advances in  the  sta te o f the a rt.

Mr . Chairma n, at  t hi s po in t I  would like to  proc eed  with a discus sion  of your  legisla tion . I hope th at  it is ap pa re nt  th at  many of  the  
bi ll's  fea tures are  inc luded in  both ou r pi lo t reg ion alizat ion  proje ct 
an d th e p lanned  general  reo rga niz ation . F or thi s r eason,  I  will add ress 
myself  only to those pro vis ion s o f the  b ill wi th which we have sign if icant. difficulty.

F ir st  of all,  we do no t sha re the  belie f th a t the Bo ard  should be 
indepe ndent  from the De pa rtm en t as sect ion 4201(a)  wou ld requ ire.  
Th ere  is no doubt in  my mind  th at  our decisions are rendered  independ
ently? yet we benef it fro m th e ad minist ra tiv e su pp or t of th e Dep ar t
men t. Also, I  note  th at sect ion 4201(b)  would  requir e, to the exten t 
feas ible,  th at  the Bo ard o f Pa ro le  re presen t the  e thn ic and  r aci al com
pos ition of the  Fe de ral pri son  populat ion . I t  is ou r opinion th at  th is  
requir ement  fai ls to  tak e int o consider ation th e fa ct  th at  the Bo ard  rep resent s the Am erican  publi c as well as Fe de ral pris one rs. More
ove r, we are  not aw are  of any evidence to  sug ges t th at  such  a Bo ard  
wou ld be be tte r qualified to  ren de r parole deci sions th an  one whose 
com position  is de termined solely on mer it con sidera tion s. By  way of 
com parison , pe rm it me to po in t out  t hat  t he re  is no such  requir ement  
fo r Federal  judges  who  play  an e qually im po rta nt  role in de ter mi nin g 
the  len gth  of time an in div idua l will spen d in priso n.
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We find section 4205 especially troublesome. Under  present law, 
the gran ting  of parole is discretionary with the Board. The Board 
must make a positive finding tha t there is a reasonable probabi lity 
tha t the prisoner would not violate the law and tha t his release would 
not be incompatible with the welfare of society.

Section 4205, however, would appear to establish a presumption  
in favor of parole by requiring that  the board release a prisoner un
less it finds certain factors to be present. This procedure would be 
weighted heavily in favor of the inmate. We believe, however, that 
it is not unreasonable to require a positive finding by the board tha t 
he can assume the responsibility of leading a law abiding life. The wel
fare and protection of society demand nothing less.

Subsection (b) of section 4205 would require tha t with respect to 
any prisoner not released earlier under the provisions discussed im
mediately above, the regional board would have to release him afte r 
two-thirds of his sentence unless it finds a “high probab ility” tha t he 
will engage in criminal conduct. Again, we believe tha t the burdens 
are reversed.

In our opinion, the present standard should remain in effect; namely, 
tha t it must appear  to the board tha t there is a reasonble probabil
ity tha t the inmate will not engage in fur ther violations of law and 
tha t his release a t tha t time is not incompatible with the welfare of 
society.

Section 4207, which deals with the parole determina tion hearing, 
requires tha t in any case in which parole is denied or delayed, sub
sequent parole determination hearings must be held annually  there
after. We agree tha t the rule should be fo r at least annual reviews; 
however, we believe tha t discretion should l>e l eft to the board to de
cide against annual review in cases where i t appears clear tha t a r e
lease order after an additional year would be inappropriate. In such 
cases we would wish to retain discretion to defer a fur ther hearing 
for a maximum of 3 years. This discretion would be exercised in those 
situations where it could be realistically seen that a longer period 
would be needed to meet minimum release requirements. Annual re
view in such cases would only mislead the inmate and overburden the 
board.

The provisions of section 428 pose problems which bar our endorse
ment. Specifically, tha t section would make available to any inmate 
or his representat ive the files, reports, or documents used in parole 
decisionmaking. Exceptions are made for documents which constitute 
diagnostic opinions, or which reveal sources of informat ion obtained 
cpnfidentially, but the bill would require tha t the prisoner be given 
written notice of the exceptions and tha t he be provided with the 
substance of the documents.

It  is the present policy of the board not to permit  access to these 
materials. Fir st of all, many of the documents do not belong to the 
board and we are in no position to unilaterally  release them. For  
example, certain reports are compiled bv the Bureau of Prisons. In 
addition, the presentence report is the property of the sentencing court, 
and we are not permitted to release the contents without specific au
thorization. I must say. however. Mr. Chairman, that  if  these problems 
could be solved, I  would favor limited access to file materials.
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Section 4208 also permits a prisoner to be represented at a parole determination hearing, either by an attorney or any other qualified person. Attorneys may either l>e retained or appointed under the provisions of the Criminal Justice Act. With respect to representa tion, it has been the  policy of the hoard in our pilot project to permit an inmate to appear  with an advocate, so long as the advocate was not an attorney. This position was based on the fact tha t the parole hearings are not adversary proceedings. The nonadversary nature  of the proceedings is, of course, well supported in law.
Our concern was that  the presence of lawyers would have the effect of turn ing the parole hearing into a legal or factual confrontation between the prisoner  and the hearing examiner. Our position has been modified, as I mentioned earlier, and we are now permitting  representation by attorneys in our pilot project so long as the attorneys recognize the nonadversarial nature of the hearing.We are opposed, however, to appointment of lawyers for parole applicants under the Criminal Justice Act. The Criminal Justice  Act now in force does not permit appointment of attorneys for parole hearings, and even fo r parole revocation hearings it provides for appointment of counsel only if the court finds that the interests of justice require such appointment for an indigent prisoner. By contrast, this bill would require appointment both for parole and parole revocation hearings at the request of the prisoner.
For both types of hearings we feel the law should remain as it stands. With  respect to revocation, appointments of counsel should be left to the courts’ discretion as the Criminal Justice Act provides. This view is in accord with the latest Supreme Court  ru ling on the subject. (See Gagnon v. Scar petti, No. 71-1225, decided May 14, 1973.) In parole hearings we believe tha t no court appointment of  counsel, discretionary or otherwise, should be provided. Again, the nonadversary nature of the parole hearing is such th at attorney representation is not required. This  indeed is the obvious rationale of the existing law’s exclusion of parole hearings  from the requirements of  attorney appointments.
We can foresee tha t if lawyers are available for the asking, then every inmate will surely demand one. Very soon, all inmates will have legal counsel, and the inevitable result will be the  development of a formalized, legalistic parole hearing. This of course would necessitate a vast augmentation in board personnel. We are unconvinced tha t such an eventuality would result in better and quicker parole decisions.Section 4210 deals with the jurisdiction of the Board of Parole. The bill, like present law, starts  with the notion that  the period of parole, absent special factors, is the maximum term of imprisonment reduced bv the time served in prison prio r to parole. This creates an anomaly, since persons released earlier have a possible parole term which is longer than those released later. The latt er group, however, presents g reater parole risks. I  would like to mention that the administration's proposal to reform the Federal criminal laws, introduced as H.R. 6046, makes the term of parole independent of the amount of time served prior to parole. We believe this to be the better approach.I would also like to  point out that the administration’s code reform legislation rejects the concept of “good time.” both for persons in prison and those on parole. Our experience indicates that good time
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serv es only  the  fun ction  of more rapi dl y te rm inat ing paroles and no t 
necessar ily de te rri ng  misco nduc t. We  believe th at  th e appro ach tak en  
in section 4212, which permits  the  ea rly  term ina tio n of parole , is 
wholly adequa te to deal with excess ive paro le te rms .

Un der section 4214, th e parole  te rm  se rved  b efore a parole  v iolatio n 
can not extend the  te rm  of  th e Bo ard’s juris dic tio n over the  in div idu al.  
Th us , the  parolee receives  100 per cent cre di t fo r par ole  tim e upo n 
modifica tion  o r revo cation, even tho ug h he may fo rfei t good time.  This 
progressiv ely  reduces the  sanctions ava ilable  to de ter  vio lati ons by 
parolees. Such c red its  have  been rejected in H .R. 6046.

Section  4215 out line s the  pro ced ures fo r revo cation of parole , and  
we a re in gen eral  acco rd with its  provis ions, which tra ck  the req uir e
ments  of Morris sey  v. Brewer, 408 U.S . 417, and our own establ ished 
procedures.

We ca nnot endorse  subsection (e ), however , which in e ffect provides 
for release of a parolee on his own recogniza nce,  except if  deemed 
dangero us or  likely  to flee, fol low ing  the prel im inary interv iew  and 
pen din g the  revoca tion  hea ring. Pr esen t law pro vides th at persons 
at  th is po in t i n serv ice of sentences may be released , even on bai l, o nly 
in very  ext ra or di na ry  circumstances. I t sho uld  be po inte d out o f course  
th at  exp edi ted  revo cation hearings un de r reg ion alizat ion  wil l elimi 
na te any  unnecessa ry delay .

Sec tion  4215 a lso pro vides an op po rtu ni ty  fo r the parolee to  compel 
the appeara nce of witnesses at a revoca tion  hearing . Thi s wou ld be 
possible because of  the bi ll’s pro vis ion s fo r sub pen a pow er in the  
Na tional Board . Th e power would  run nat ion wide and be en
forceab le throu gh  the  U.S. di st ric t courts.  W e do no t believe , however,  
th at  such sub pen a power is req uir ed to enable  the Bo ard  to con duc t 
fa ir  parol ee revoca tion  hea ring s. Th e Mo rris sey  decision, in which the  
Supre me  Cou rt l isted  th e nec essa ry eleme nts fo r a fa ir  revoca tion  h ea r
ing  inc lud ing  a con dit ional right' to cross-examine adverse  witnesses, 
signif icantly did  not ma ndate  com pulsory  process fo r the  att endance 
of wi tnesses, th ou gh  thi s possibil ity  could n ot have escaped the co ur t’s 
att en tio n. Our  experience has not ind ica ted  a ny  necessity  fo r compul-  
sorv process  to  obtain  witnesses f or  th e p aro lee ’s cause. He is permitt ed  
to hav e vo lunta ry  witnesses and  he has the righ t unde r Morris sey  to 
cross-examin e an v adverse witnesses who appea r. Fu rthe r,  any  ad vers e 
witnesses whom he wishes to att en d are  requ ested to  appear,  pro vid ed 
th at  t his  is not det erm ine d to be dan ger ous, or  unwise fo r othe r good 
reasons, as p rov ided in Morris sey.

Tf a par ol ee  could compel witn esses’ at ten dance as in  a criminal tr ia l, 
revo cation hearin<rs would be del aye d and obstruct ed wi th no rea l 
benefit  to the  paro lee.  Un de r prese nt law , as mentio ned  above , the 
parolee ; s pro vid ed  counsel where the int ere sts  of  just ice req uir e an 
att orne y’s ass istance . such as in cases of fac tua l dispute. The at to rney  
of course  w ill see to  i t th at  anv  f avo rab le tes tim ony by vo luntary wit
nesses. e’ther  in person or  bv affidavit or  oth er doc um ent ation, is 
presented.

We hav e one fu rthe r objection to section* 4215, th at  be ing  wi th 
respect to its  provisi ons  fo r a revoca tion  he ar ing upon term inat ion 
of an ass ignment of  a pri soner to a c ommunity  t reatmen t cen ter.  Th is 
ter mina tio n of  assi gnm ent , as we rea d the  bill , constitu tes  a mere 
change  in a c ondit ion  of his  pa role , not a revoca tion  of  parole . We  do
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not see t he necessity fo r a forma l revoca tion -typ e he ar ing where revo
ca tion is no t bein g dec ided; indeed, it  wou ld ap pe ar  anom alous to 
provide  such a  h ea rin g on the  issue of wh eth er the parolee should be 
placed  in a sit ua tio n perha ps  less restr ict ive of his  lib ert y th an  the  
com munity  t reatmen t c enter assig nment. Further , if  a he ari ng  o f th is 
na ture  were required,  i t migh t inhib it the fre e use o f such cen ters  for  
paro lees , th is  dis cou rag ing  use of  a mos t use ful  reh ab ili tat ive  tool.

Sect ions  4214 and 4215 also might  be rea d to req uir e a revocation- 
typ e he ari ng  fo r modifica tion  of any con dit ion  of  paro le. Wh ile we 
doubt tha t this  is th e i nten t o f th e bill,  we wou ld o f course oppose such 
prov ision s.

Sect ion 421G prov ides for  autom atic  appea ls in al l cases where  parole  
ha s been denie d or  revoked, or  where par ole  good tim e has  been wi th
held or forfe ite d,  or  where parole  con ditions  hav e been imposed or 
modified. Ap peals  sha ll be decided by at  lea st three members of the 
Na tional Bo ard , except where parole  con ditions  have been imposed 
or modif ied, in which case at  least  two members  are required.  We be
lieve th at  these appeals  sho uld  be d isc ret ion ary , and that  the re should  
be a mechanism to screen ou t those  friv olo us cases th at  will only  c log 
the appe lla te system.

Ti tle  I I  of the  bill  pro vid es fo r an am end ment to th at  section of 
th e Crime Control and Safe Stree ts Act  of  1908 dealing  with  gr an ts 
fo r cor rection al insti tu tio ns  and  fac ilit ies . The amendment would 
ad d a new pa ra gr ap h to section 453 of part  E  of  the  act which now 
enu merates ce rta in  cor rec tional  sta nd ards  which must be met by 
State s desir ing  g rant s fo r such  i ns titut ion s and fac ilit ies . Th e amend 
me nt would requir e, amo ng oth er things, th at  the State assu re LEAA 
th at  i ts par ole  system  includes certa in specified elements,  such as pr o
cedu res fo r equ itab le and exp edi tiou s dispositi on of par ole  heari ng s 
inc lud ing  access to  files, rep res entat ion  of  prison ers , and quick no ti
fica tion  o f decisions. Min imum sta nd ards  wi th resp ect  to parole  revo
cat ion  would also be req uired.

Ce rta in of  the requirement s set fo rth  in the amend ment have  been 
discussed above, and to the exten t th at we oppose the  requirement s 
wi th  respect to the Fe de ral parole  system, we oppose th ei r imp osi
tio n on  State, p rog ram s.

Eve n to the ex ten t th at  we fav or  some of the  corr ect ional req uire
men ts. however, we wou ld no t at  t hi s tim e reco mmend am end ing  the  
Sa fe  Stree ts Act . As you know, the ad min is tra tio n’s law enforc e
ment revenue s ha rin g pro posal is now being c onsidered by the  House 
and Sen ate,  and fo r the  tim e being we oppose specific amendments 
to  the  prese nt statute since such amendments are  co ntrary  to the  
pro posal 's concept. We wou ld prefer  to wa it un til  we have had an 
op po rtu ni ty  to  st ud y the  final version of ou r le gis lat ion  be fore  m aki ng  
recommendations.

Mr. Ch air ma n, th is  conc ludes  my prep ared  sta tem ent . I  wish  to 
po in t out in clos ing th at I have  discussed only ou r major  cri tici sms 
wi th the  leg isla tion . I f  the  subcomm ittee  decid es to proceed with the  
leg isla tion, we wou ld reques t th at  ou r att orneys  be perm itted  t o work 
with  the  subcom mit tee sta ff in iro ning  ou t ou r technical  difficulties. 
Of course we do hope th at  the subcom mit tee will agree th at  it is 
best to allow  the  Bo ard  to proceed wi th the reo rganiza tion ad mi n
ist rat ive ly.
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Thank you.
[Mr. Sigler’s p repared statement appears at p. 187.]
Mr. Kastenmeier. Thank you, Mr. Sigler, for your very com

prehensive statement. Indeed, it would appear tha t there are con
siderable changes since Chairman Reed appeared on Apr il 13, 1972, 
over 14 months ago, before this subcommittee. You say your pilot 
project went into effect last  October. Could you tell the subcommittee 
when it was determined to run such a project ?

[Subsequently, the Board o f Parole  supplied the  following informa
tion :]

U.S. B oard of P arole

pilot  regionalizat ion  pro ject—th e firs t six  mon th s

This report describes some s tatist ical highlights of the  firs t six months of the 
U.S. Board of Parole Regionalization Project. The forma t of this report is 
designed for illust rative rath er than  analytica l purposes. For fur ther informa
tion, the six monthly research reports (from which these figures have been 
abstracted) may be consulted.

TABLE 1.—NUMBER OF INTERVIEWS

Number

All ins titu tions:
In it ia l. . .................................................................................................... ............... ........................... .............................
Review.......................................... .....................................................................................................................- .............
Early rev iew.......................................................................................................................................................................
Viola tion .......... ........... ..................................................................... ................................................................................
Rein terv iew........................................................................................................................................................................

962
613

28
65
11

Note: Table 1 shows the total  number of the types of interviews conducted dur ing the 6-mo period from  October 1972 
to March 1973.

TABLE 2.— REPRESENTATION AT INTERVIEWS1

Number Percent

No ne ............................... ............. ..................................................................................................
Spouse................................................................ ............................................................................
Par en t.. .......................... ......... ........................... ..........................................................................
Other  r el ative .................. ................................. ............................................................................
Caseworker (or ins titu tional st aff ). ...................... ................................................. .....................
Other in m at e. .......................... ........................... ..........................................................................
Friend........................................ . ........................................................................................... : . . .
Other ................................................................................................................................................

892 56.0
103 6.5
65 4.1
35 2.2

396 24.9
35 2.2
59 3.7
8 .5

1 Percentages do not t abulate 100 percent due to rounding erro r.

Note:  Tab le 2 shows the number and breakdown in the types of representatives present at the inte rviews.  It  is noted 
tha t over 40 percent of the interviews had representatives present.

TABLE 3.—NUMBER OF VIOLATION INTERVIEWS WITH ATTORNEY/WITNESS PRESENT

Num ber

None.......................... .......................................................................... . i . .......................................................... . ................. ,  47
Attorney/w itness(e s)._____________ ______________ _____ ___ ............................... ............. ................. ............... . ’  4
Attorney on ly.............. ..................................................................................................................... ................. ..................... .. 12
Witnesse s) on ly............. .................................................. ............. ......... x ..............................................................................  2

Note: T&ble 3 shows the  number of viola tion inte rvie ws and the nu mt er of times an alleged vio lato r was represented 
by an attorney and o r had wmess (es) present. It  may be seen that at th i s  point attorneys and witnesses are present at 
on ly  i  min orit y of the vio lation in terv iews b e ll
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TABLE 4 — NOTIFICATION OF DECISIONS-PERCENT OF CASES NOTIFIED OF DECISION WITHIN 5 WORKING DAYS

Percent

Al l ins titu tio ns ...... ........... .................................................................................... • 99. 5

1 1 case was delayed due to mechanical fai lure;  2 cases were delayed due to sp lit decis ions; 6 cases were continued 
to Washington for  en banc consideration.

Note: Table 4 shows the  percent of cases notified of th ei r decision within  5 working days. In all but 9 cases, the goal of 
speedier decis ionmaking was fu lfil led  in that the inmates were notified of the decision of the Board wi thin  5 days of thei r 
interview.

TABLE 5.— INIT IAL INTERVIEWS—GUIDELINE USAGE

Number Percent

Number and percent of recommendations: All  ins titu tions:
With in decision guidelines ...................................................................................................
1 to 3 mo. longer....................................................................................................................
4 o r more months longer......................................................................................................
1 to 3 mo. sho rter.................................................................................................................
4 or more months shor ter .....................................................................................................

559 64.2
49 5.6
69 7.9

102 11.7
92 10.6

Note: Table 5 shows the number and percentages of hearing panels' recoin mendations in  relat ion to the explicit decision 
guidelines provided by the Board. At the pro ject’s 1st 6 mo review these guid el ines were submit ted to the Board for mod i
fication and several changes were made. Furthermore,  a lis t of auxiliary  examples (wh ich notes recuriing situations  in 
which decisions fa lling  outside the guidelines have been made) has been pre pared .

TABLE 6 .-PERCENT PAROLED AT REVIEW INTERVIEWS

Number Percent

Parole.............................................................................................................................................  494 81.3
Continue...................................................................... ..................................................................  114 18.7

Table 6 shows the percent paroled at review inte rviews. It  is to be noted that most continuances at review in terviews were 
the result  of ins titut ional miscounduct and/or fa ilu re to complete a specific program.

TABLE 7.— HEARING PANLL/PAROLE BOARD DECISION AGREEMENT IN IT IAL,  REVIEW AND EARLY REVIEW 
INTERVIEWS

jNumber and percent of actual decisions >|

Number Percent

Same as panel recommendation...................... ...........................................................................
1 or 2 months longer ................................................. ........... ......................................................
3 or  more months longer........................................... ..................................................................
1 or 2 months sh or ter.............................................................................................. ...................
3 o r more months sho rter................................................................. . ........................................

1,162 88.0
72 5.5
76 5.8
6 .5
4 .3

1 Percentage do not tabula te 100 percent due to rounding error.
Note: Tab le 7 shows the agreement between the hearing panel and the Board members for  all ini tial , review and early 

review in terv iews . This does not include 268 cases in which 2 Board members voted as the hearing panel.

TABLE 8.-REQUESTS FOR REVIEW DECISIONS»

Number Percent

Total requests acted on to date................................................................................................... 104 . .........................
Decision a ffirmed........................................................................................................................... 70 67.3
Review granted.......... ............     8 7.7
Reinterview granted......................................................................................................................  22 21.2
Decision modified..........................................................................................................................  4 3.9

1 Percentages do not tabula te 100 percent due to rounding  error.
Note: Table  8 shows the dispositions of the  104 requests for  review acted on to date. This excludes 6 requests which 

were deemed not eligible for review. In add ition , 9 requests for review are pending.
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TABLE 9.— RESULTS OF REVIEW HEARING OR REINTERVIEW

Advance parole
No change or review date Pending

Review.______ ___________________ __________ ____________  0 3 5
Rein terv iew................................................... .... ........... ................. ..—  11 3 8

Note: Table 9 shows the results of the regional reviews and reinterv iews tha t were granted, as a result of requests 
for  review.

Mr. Sigler. This had been under discussion, Mr. Chairman, for some
time. 1 became chairman on the 1st day of July . Since I  was one of the 
members who favored this project, we began to work on it immediately. 
The Board unanimously was in favor of the project. 1 would like to 
point that  out here. The Board began to work together  as a unit in 
developing this proposal tha t we presented to the Attorney General 
on July  16,1972—1 think t hat  is the r ight date. The Attorney General 
and his staff considered th is and we were given approval and limited 
funds to proceed with the projec t as we had requested.

Mr. Kastenmeier. This was at a time subsequent to the hearings that 
this subcommittee conducted on the same subject,

Mr. Sigler. That  is correct.
Mr. Kastenmeier. Could this subcommittee have copies of your 

guidelines?
Air. S igler. Oh, yes. I  am sorry tha t I  do not have them here, but I 

will see that you get them immediately.
[The guidelines referred to follow :]

I nst ructio ns for  U se  of  D ec is io n  G u id elin es

The  de cision  gu id el in es . ( Fo rm  R -3 —R -4 ) in di ca te  th e  av er ag e to ta l nu mbe r 
of  mon th s se rv ed  be fore  re le as e (i ncl ud in g ja il  tim e)  fo r ea ch  co mbi na tio n of 
off ens e se veri ty /s ali en t fa cto r ch ar acte ri st ic s.  Thi s is in  th e fo rm  of a ra ng e 
(e.g. 12 -16  m on th s)  an d is in te nd ed  to  se rv e as  a gu id el in e only. Ho we ver, you 
a re  re qu ir ed  to in di ca te  th e re as on s fo r reco m m en da tion s which  fa ll  ou ts id e of 
th e gu idel ine ran ge .

Guide lin e ev al ua tio n w or ks he et —Form  R-2  w ill  be co mpleted —
A. For al l in it ia l in te rv ie w s
B. For  al l rev iew  in te rv ie w s w he re  th e pr ev io us  co nt in ua nc e ha s been 30 

m on th s o r mo re
C. F or al l review  in te rv ie w s in  which  a re co m m en da tio n fo r co nt inua nc e 

is be ing  co ns idered  whe n th is  co nt in ua nc e do es  no t re la te  to  in st it u ti onal 
misc on du ct  or  th e fa il u re  to  co mplete a spe cif ic pr og ra m .

Se ve ri ty  ra ti ng—the  hea ri ng p an el will  ra te  th e se ve ri ty  of  t he su bje ct 's  o ffense  
be ha vior . Thi s is a m att er of  ju dg m en t. The  ex am pl es  giv en  on th e De cis ion  
Guide lin e C har t (F or m  R-3  (A dul t)  an d R - l  (Y o u th )) show  th e se ve ri ty  ra ti ngs 
cu st om ar ily giv en  to  s elec ted  offenses . The se  a re  m ea nt  to  se rv e on ly as  e xa mples . 
How ev er , th e pa ne l’s s ev er ity  r a ti ng  m ust  be s up po rted  by th e ca se  su m mar y.

N ot e:  1. If  an  offense be ha vi or  ca n be clas sif ied unde r more th an  one ca tego ry , 
th e mo st se riou s ap pl icab le  c ateg or y is  to be used . I f  t he  off ense be ha vi or  invo lves  
a se ries  o f se para te  offense s, a mor e se ri ou s ca tego ry  may  be use d.

2. If  a n off ense is no t lis te d,  th e  pro pe r ca tego ry  ma y be ob ta in ed  by co mpa ring  
th e se ve ri ty  of  th e off ens e w ith  thos e of  si m il ar offenses  lis ted.

Sal ie nt (f av ora ble ) fa ct or sco re— one po si tive  po in t wi ll be giv en  fo r each  
co rr ec t st at em en t.  Th e to ta l nu m be r of c or re ct  s ta te m ents  re fle ct  th e sa li en t s co re .

N o te : 3. When rec om men ding  a co nt in ua nc e,  al low one mon th  fo r re le as e 
pr og ra m  proc es sin g.
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G u id e li n e  E v a lu a ti o n  Worktheet

C as e Name _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  R e g is te r  Number

S a li e n t  F a c to r s:
( P le a ts  ch ec k ea ch  c o r r e c t  s ta te m e n t) :

A. Com mitm ent o ffe n s e  d id  n o t In vo lv e a u to  t h e f t .

B. S u b je c t had  one  or more codefe ndan ta  (w heth er b ro u g h t to  t r i a l  
w it h  s u b je c t o r n o t ) .

C.  S u b je c t ha s no  p r io r  (a d u l t  o r J u v e n il e )  I n c a r c e r a t i o n s .

D. S u b je c t ha s no  o th e r  p r io r  sen te n c e s  ( a d u l t  o r  J u v e n i le )
( l . e . ,  p ro b a ti o n , l i n e ,  su sp en de d s e n te n c e ) .

Z . S u b je c t has  n o t se rv ed  more th an  18 c o n s e c u ti v e  m on th s 
d u ri n g  an y p r io r  In c a rc e r a t io n  ( a d u l t  o r J u v e n i l e ) ,

P . S u b je c t ha s co m ple te d  th e  12th  gra de o r  re c e iv e d  h i s  G .E .D .

G. S u b je c t has n e v e r hs d p ro b a ti o n  o r p a ro le  re voked  ( o r  be en  
co m m it te d fo r  a new o ffe n s e  w h il e  on  p ro b a ti o n  o r  p a r o l s ) .

R.  S u b je c t was 18 y e a rs  o ld  o r o ld e r  a t  f i r s t  c o n v ic ti o n  
( a d u l t  o r J u v e n i l e ) .

I .  S u b je c t was  18 y e sra  o ld  o r o ld e r  a t  f i r s t  co mm itm en t 
( a d u l t  o r J u v e n i l e ) .

J . S u b je c t was  em pl oy ed , o r a f u l l  tim e s tu d e n t ,  fo r  a t o t a l  
o f a t  l e a a t s l x  mo nths  d u ri n g  th e  l a s t  two  y e a rs  In  th e  
co mmun ity .

K. S u b je c t p la n s  to  r e s id e  w it h  h ia  w if e  a n d /o r  c h i ld r e n  a f t e r  
r e l e a s e .

T o ta l numb er o f c o r r e c t  s ta te m e n ts  » fa v o ra b le  f a c to r s  -  s c o r e .

O ff e n se  S e v e r i ty ; R at e th e  s e v e r i t y  o f th e  p re s e n t o f fe n s e  by  p la c in g  a 
ch eck  In  th e  a p p ro p r ia te  c a te g o ry . I f  th e re  i s  a d is a g re e m e n t,  eac h  
ex am in er w i l l  i n i t i a l  th e  c a te g o ry  he c h o o se s .

Low ______  High  _______

Low M o d e ra te _______ Very High _______

M oder at e _ _ _ _ _  G re a te s t _______
( e .g .  w i l l f u l  h o m ic id e , k id n a p p in g )

J a i l  Time (M on th s)  _____  + P r is o n  Time (M on ths)  _____  -  T o ta l Time Serv ed
To Da te  __ __ __  Months

G u id e li n e s  U s e d : ________You th _________A du lt

D e c is io n  P. ec om m cn da tlon ___________________________

D is s e n ti n g  R econncndation  ( I f  an y) ___
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G uid eline.-  f. - r  r . "  is le  n-Xr .ltl r.g.  ( *o u th  Cases) -  
A v e rs e  T o ta l T ie d  Se rve d 1‘e fc re  He lens#

* ( I n c lu d in g  J a i l  T im e)

l l t y  o f  F avora ble

(6 -8 )

v "n M e <  Fa ct

“ lg r a t  Jon'Ta w v ia  s’  I  cr..«; •a ! xawa y; M inor  
e f t  (I n c lu d e s  la rc en y  and s im p le  posse#.-1"> 

s to le n  p ro p e rt y  le ss th an 31 ,0 03 )
6-10  con th s 8-12  mon ths 10 -14 n o rt hs  12 -16 months

a r i j u ( le
c o u n te r fe it

purp oses);  T h e ft  from 
31 ,0 00 );  Po ssessio n 

i 3 5 3 0 ; fa-Si l r  - sses slon 
rr e r. cy  .l e s s  th an 31 ,000 )

stegory  C -  Federa te  :- y  _
f ~ ; l e  ’ r e f t  : f  - r  ve h ic le  (n o t m u lt ip le  th e f t  
c r  fo r  r e s a le ) ; 7 - - f t ,  F rr g e ry /F ra u d  '1 1,0 00 - 
3 20,000 ) j  Po ss es sion  c f  m ari ju ana (S500 o r ove r. ';  
Fosses?Ion o f  C tr .e r "S o ft  Drugs " ( le s s  thar . 
15 ,0 00 );  Sa le o f  m ari ju ana .l e s s  th ar . 15 ,0 00 );  
Sa le c f  Othe r "S o ft  Drugs " ( le s s  th an  15 00 );
? s.'e ss lc r.  c f  "hea vy  N a rco ti c s " (b y a d d ic t -  
le? ? th an  35 00 );  R ece iv in g s to le n  p ro p e rt y  
w it h  in te n t to  r e c a ll  ’ le ss  th an >20 ,0 0 0 );  
Ex te sx lem en t ( le s s  thar . 323,0 00):  P assin g / 
Po ssessio n o f c o u n te r fe it  cu rr ency (3 1,000 -  
3 . . , " 0 ) ;  In te r s ta te  tr a n s p o rta ti o n  o f
s tc le n /f o rg ed  r - c - r l t l e . t  le - s  th an 32 0, 07 0/  
C a te g o ry  0 -  H lg - S e v e r i t y  ' ff ey  seg,
I n e f t ,  r’c r re rv /F ra  i !  ’ ever  123,1 ^ 0 /;  Sa le o f 
m ari ju ana (S5.CC3 c r  sore );  Sa le  o f  Oth er  "S o ft  
Drugs " (35 00 -  35 ,0 00 );  Fos se ss ion o f  Other  
"S o ft  Drugs " (x o re  th an  $5 ,0 00 );  Sa le o f  "Heavy 
N a rc o ti c s " to  support  own h a b it ;  R ec eiv ing 
stolen  pro p e rt y  ' >C,300 o r e v e r ) ; Excesslem ent 
(3 2 0 ,00C -  3100,7 . Z  , Passl ng /F os sesslo n o f  
c o u n te r fe it  curr ency (more th an  320,0 00),  
f c u te r f e l t e r ;  In te rs ta te  tr a n s p o rta ti o n  o f  
it c le n /f o rg e d  s e c u r it ie s  .'323 ,000  or  m ore );  
Po ssessio n o f  "He avy  N a rc o ti c s " (b y a d d ic t - 
3500 o r m or e) ; Se xual ac t ( fe a r  -  no In ju r y ) ;  
B u rg la ry  (Bank or Po st O f f ic e ) ;  H cto ery  (nc  
weapon o r in ju r y ) ;  Or ga nise d v e h ic le  th e f t  
cIT eeory  Z -  Ve rv  H l f t  ?ev-  . .. . ...................... ... O ff e n se s
E x to r ti o n ; A ssau lt  ' te r i tu s - In Ju ry T ; ‘5 nn Act  
( fo rc e ) ; Arsed ro b be ry ; Se xual ac * ( fo rc e  - 
In ju r y ) ;  Sa le  o f  "S o ft  Drcgc"  (o th e r  th an  
rs r lj u a n a  -  more th an 35 ,3 33 );  Po ss es sion  o f 
"heavy  N a rc o ti c s " n o r . - a d d ic t ) ;  S a le  o f  "H eavy  
■ a r c c t l c s "  f ' r

___ l y r l t y  g e n r e s
Ag grav ates  arm *u ro bbery  .o r  c tr .e r  fe lo n y ; - 
-e aptn  f i r e d  or se ri ou s  In ju ry  du r in g  o ff en se  
Kid na pp ing;  W i l l f u l  ho micide

8-12  months  12 -1$ no rt h s  18 -20 n o rth s  20 -25 months

9- 13 months  13 -17 mon ths 17-21  months 21 -26 mon ths

12-16  months 16 -20 mon ths 20 -24 months 24 -28 months

20 -27 months 27 -32 mon ths 32 -36 months 36 -42 months

( In fo rm a ti o n  no t a v a il a b le  due  to  li m i te d  number o f  ca se s)

ICTFS:  1) I f  an o ff en se  b e ha v io r can  be c la s s if ie d  un de r more th an one  ca te g o ry , th e  mo st se ri ou s  a p p li c a b le  ca te g o ry  Is  
to  be us ed . I f  an o ff e n se  te h a v lo r  In vo lv ed m u lt ip le  separa te  o ff e n ce s , th e  s e v e r it y  le v e l may be In cre ased.

2) I f  an o ff en se  Is  no t l i s te d  above,  th e  p ro pe r ca te g o ry  may be ob ta in ed by compa rin g th e  s e v e r it y  o f  th e  o ff e n se  
w it h  th ose  o f  s im i la r  o ff enses l i s t e d .

3) I f  a con tinuance Is  bo be recommended, a ll o w  30 days (1  mon th)  fo r  re le a se  pro gra m p ro v is io n .
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Fo rm  1 -3
(R ev . A p ri l 19 73 ) G u id e li n e s  f o r  D ec is io n -M ak in g  (A d u lt  C a se s)  -ADULT A ver ag e  T o ta l T in e  S e rv ed  b e fo r e  R e le ase

( In c lu d in g  J a i l  T in e )

O ff e n se  C h a r a c t e r i s t i c s

EXAMPLES

o f fe n d e r C h a r a c t e r i s t i c s  -  S a l i e n t  (F a v o ra b le )  F a r t e r  S c o re

(9 -1 17  
V er j Hi&h

P r o b a b i l i t y  o f  Favo ra

( 6 -8 )
High

t i e  P a r o le  Outco me)

( 9 -5 )
F a i r

( 0 - ? )
Low

C a te g o ry  A - l o w  S e v e r i t y  O ff e n ses
Im m ig ra ti o n  law v i o l a t i o n s ;  TaT icaw ay;  M inor  
t h e f t  ( In c lu d e s  la rc e n y  an d s im p le  p o s s e s s io n  
o f  s t o l e n  p ro p e r ty  le s s  th a n  $1 ,0 0 0 )

6-1 0  m on th s 8-1 2  m on th s 10 -1 9  m ont hs 12 -1 6  m onth s

C a te g o ry  P -  tow  M od e ra te  S e v e r i t *  T f e n s e s
A lc o h o l law v i o l a t i o n s ;  .S e le c ti v e  S e r v ic e ;  " a n n
A ct  (n o fo rc e  -  c o a n e rc la l  p u r p o s e s ) ; T h e f t from  
m a l l ;  F o rg e ry /F rau d  ( l e s s  th a n  $ 1 ,0 0 0 ) ; P o s s e s s io n  
o f  m a ri ju a n a  ( l e s s  th a n  $ 5 0 0 );  P a s s lr .g /P c s s e s s lo n  
o f  c o u n te r f e i t  c u rr e n c y  ( l e s s  th a n  $ 1 ,0 00 )

8-1 2  m on th s 12-1 6  m onth s 1 6 -2 0  m ont hs 20 -2 5  monah.s

C t . c c r .  C -  '■ r l . n t .
S im p le  t h e f t  o f  m oto r v e h ic le  (n o t m u l t ip le  t h e f t  
o r  f o r  r e s a l e ) ;  T h e f t , F o rg e ry /F ra u d  ($ 1 ,0 0 0  -  
$ 2 0 ,0 0 0 ) ; P o s se s s io n  o f  m a r i ju a n a  ($ 500  o r  o v e r ) ;  
P o s s e s s io n  o f  O th e r " S o f t D ru gs " ( l e s s  th an  
$ 5 ,0 0 0 ) ; S a le  c f  m a ri ju a n a  ( l e s s  th a n  $ 5 ,0 0 0 ) ;
S a le  o f  O th e r " S o f t D ru gs " ( l e s s  th a n  $ 5 0 0 ;  
P o s s e s s io n  o f  "H eavy  N a r c o t ic s "  (b y  a d d ic t  -  
l e s s  th a n  $ 500 );  R e ce iv in g  s to l e n  p r o p e r ty  
w it h  I n t e n t  to  r e s e l l  ( l e s s  th a n  $ 2 0 ,0 0 0 ) ; 
E m be zz lem en t ( l e s s  th a n  S 2C .0 00 );  P a s s in g / 
P o s s e s s io n  c .'  c o u n te r f e i t  c u rr e n c y  ($ 1 ,0 0 0  -  
$ 2 0 ,0 0 0 ) ; I n t e r s t a t e  t r a n s p o r t a t i o n  o f  .
• to le n / f o rg < d  s e c u r i t i e s  ( l e s s  th a n  $ 20 ,0 00 )

12-1 6 mon th s 16 -2 0  m onth s 2C -2 9 m on th s 29 -3 0  m onth s

C a te g o ry  D -  Hi gh  S e v e r i t y  O ff e n ses
T h e f t ,  F o rg e ry / f ra u d  ( e v e r  $ , • ,C 3C );  S a le  c f  
m a r i ju a n a  ($5 ,0 00  o r  m o re );  S a le  o f  O th e r  " S o f t 
D ru gs"  ($ 50 0 -  $ 5 ,0 0 0 ) ; P o s se s s io n  o f  O th er 
" S o f t Dru gs  " (m er e th a n  $ 5 .0 0 C );  S a le  o f  "H ea vy  
N a r c o t ic s "  to  su p p o r t own h a b i t ;  R e ce iv in g  s t o l e n  p ro p e r ty  520 ,0 00  o r  e v e r ) ;  E m be zz lem en t 
($ 2 0 ,0 0 0  -  $ 1 0 0 ,0 0 0 ) ; P a s s lr .g /P c s s e s s lo n  c f  c o u n t e r f e i t  c u rr en c y  (m er e th a n  $ 2 0 ,0 0 0 ) ; 
C o u n t e r f e i te r ;  I n t e r s t a t e  t r a n s p o r t a t i o n  o f  
s to l e n / f o r g e d  s e c u r i t i e s  ($ 2 0 ,0 0 0  o r  m ore );  
P o s s e s s io n  o f  "H eavy  N a r c o t ic s "  (b y a d d ic t -  
$5 00  o r  m ore );  Sexua l a c t ( f e a r  -  no  I n ju r y ) ;  
B u rg la ry  (Dan k o r  P os t O f f i c e ) ;  R ob be ry  (n o 
we ap on  o r  I n ju r y ) ;  O rg aniz ed  v e h ic le  t h e f t

16-2 0 m onth s 20-2 6  m ont hs 26 -3 2  m ont hs 32 -3 8  m onth s

C a te g o ry  E -  Vary High 0 - v e r l t y  O ff e n se sE x to r t io n ;  A s sa u lt  ’ s e r io u s  I n j u r y ) ,  Mann A ct  
( f o r c e ) ;  Armed ro b b e ry ; S exua l a c t  ( f o r c e  -  
I n ju r y ) ;  S a le  o f  " S o f t D ru gs " ( o th e r  th a n  
m a ri ju a n a  -  mo re th a n  $ 5 ,0 0 0 ) ; P o s s e s s io n  o f  
"H ea vy  N a rc o t ic s "  ( n o n - a d d ic t ) ;  S a le  o f  "H ea vy  
N a r c o t ic s "  f o r  p r o f i t

26 -3 6 m onth s 36-9 5  m on th s 95 -5 5  m ont hs 55 -6 5  m on th s

G . t . i o r j  F -  P r o t e s t  o r r , r . » . s
A ggra vate d  arm ed r c tb e r y  t o r  e t h e r  f e lo n y )  -  
we ap on  f i r e d  o r  s e r io u s  i n ju r y  d u r in g  o f f e n s e ;  
K id napp in g ; W il l f u l  hom ic id e ( In f o r m a t io n  n o t a v a i l a b l e due  t o  l im i te d  numb er o f  c a s e s )

NOTES: 1)  I f  an  o f fe n s e  b e h a v io r  c an  be  c l a s s i f i e d  u nde r n o re  th a n  one  c a te g o r y , th e  m ost  s e r i o u s  a p p l i c a b l e  c a te g o ry  i s  to  be  u se d . I f  an  o f f e n s e  b e h a v io r  In v o lv e d  m u l t ip le  s e p a r a t e  o f f e n s e s ,  th e  s e v e r i t y  l e v e l  may be  I n c r e a s e d .
2 , I f  an  o f fe n s e  I s  n o t l i s t e d  a b o v e , th e  p ro p e r  c a te g o ry  may be  o b ta in e d  by  c o m p ari n g  th e  s e v e r i t y  o f  th e  o f f e n s e  w it h  th o se  o f  s im i l a r  o f f e n s e s  l i s t e d .

3)  I f  a c o n ti n u a n c e  la  t o  be  re co m m en de d,  a ll o w  20 d a y s (1  m on th  ) f o r  r e l e a s e  pro g ra m  p r o v is io n .

Mr. Kastenmeier. Mr. Sigler , will you tell the subcommittee again what three or four provisions of the bill are most objectionable to the board in descending order of unacceptability? This would help us set some pr iority  to your objections. You have covered it rather from the beginning to the end of the bill, rather than in terms of those matters you regard as most important.
Mr. S igler. Well, off the top of my head, sir, I do not know which I would say. But section 4205, I think, would have to be at least close to the head of the list. From a personal standpoint, I would say, too, tha t—let me see. 4201(a)—I do not know whether I can speak for the board, for all eight members of the board, hut my own personal opinion is tha t it would be a mistake, a grave mistake, to  take us, the Board of Parole, out  from under the Department at this time. That, I think,  I would put near the top.
Mr. Kastenmeier. I think this is one of the areas that I would regard as most unpersuasive. I know that  Chairman Reed presented the same point of view. Whv the Board of Parole must find itself wedded to the Department of Justice—as von know, the formication we had in our bill was to make you independent.
Mr. Sigler. Yes.
Mr. Kastenmeier. Of course, you are going to get administrat ive support from the Government in one way or another. Par t of it was
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based on a rather objective analysis, part on criticisms levied. For  
example, a former member of the "Board of Parole  testified before this 
committee as follows. I will quote the  section that  1 think is relevant 
to the basic argument. The witness said on April  14:

Theoretically, the U.S. Board of I’arole is independent. Theoretica lly it is 
perfec tly free  to develop i ts own procedures and to de termine its own phi losophy 
of corrections. The tie that  binds it legally to the  Just ice  Departm ent is admin
ist rat ive  but ••administra tion” includes budget and tha t is the big st ick. As long 
as the Jus tice Departm ent has control over the  I’arole Board money, the Jus tice  
Department will be able to exe rt pres sure  where  it hu rts  and the  Chai rman  of 
the Board, who has to account to the Jus tice Department for all Board  expendi
tures , is takin g the brunt  of it.

The witness referred to many examples. In the paragraph before 
the one I just quoted the witness said :

These examples illu str ate  how the Jus tice Department, either directly or 
indirectly, through a Chairman polit ically  indebted, may prevent members of the 
U.S. Board  of Parole from making independent decisions  based on the ir own 
education, intelligence, and professional training.

Whether this witness is right or not, I think it is at least worthy to 
consider whether the suspicion that  is raised does not suggest th at in 
the long run, the Board of Parole  should be separated from the Justice 
Department—regardless of what administ ration, what Attorney 
General, or what type of aura happens to  be connected with it for that 
period of time—in terms of public respect for the institution, espe
cially in terms of inmate respect for the institution. In tha t context, 
I am wondering why it is that you insist that you should be tied to 
the Justice Depar tment.

Mr. Sigler. I suppose it is a philosophical thing. I am aware of the 
material you referred  to. I do not know the witness who came.

Mr. Kastenmeier. It is not a surprise.
Mr. Sigler. No : it is not a surprise.
I might say this to you. though. I have been Chairman just a few 

days less than a year, I have been on the Board less than  2 years, 
about 23 months. I would not in any sense tell this lady she does not 
know what she is talking  about, but I can give you mv experience, 
and I  have, had nothing similar happen. It may be because of the di f
ference in individuals. I do not know tha t. But I would not be so pre
sumptuous as to say to you tha t what you have said to me does not 
have merit, either.

It just happens to be my opinion that  based on what I know and 
the wav I interpret the experiences tha t I have had. since we have 
not had any pressure from anybody under any conditions on decision
making, and this is what we are talk ing about—I would reject that 
at this point.

Now, I am not naive enough to think th at at some time, there might 
not be an Attorney General who would want to exert pressure. I  will 
agree that I can see this. But I see a little organization like the Board 
of Parole, whose budget is one of the smallest in Government. I sup
pose one of the smallest budgets we get. R ight now, we have less than 
a million and a half  dollars. In Federal Government, that is not much 
monev. I do not know whether we would have a much better chance; 
I do not know. Maybe we would if we came before an appropriations 
committee on our own.

255-049— 74 ------10
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I  might say to you th at  righ t now in th is new pro posit ion , we are- 
req ues ting  throu gh  the  Dep ar tm en t of Jus tic e a d oubling  of our bud get . 
So we will  see wha t happens  there .

To  do wh at we are  ask ing  to do is goi ng to cost exa ctly  th at  much 
money.  So I do no t know. I would have  to say to you th at  my expe ri
ence leads me to s ay wh at I  ha ve said , but I can be wrong,  too.

Mr. Kastenmeier . I appre cia te that . I would urg e you to be more 
en ter pr ising  in consider ation of you r ab ili ty  to go it alone , on your 
own, in terms  of Congress. I th ink now and in the  foreseeable fu tur e, 
there is and  should be public  att ention devoted  to your  act ivi ties  and  
the  success of  them. I th in k Congres s would supp ort your reaso nable 
requ ests  and would  un de rs tand  th at  the  requ ests  mig ht have to be 
increased.

Ch airma n Sig ler , I  note,  fo r example, th at  yo ur  prepared  state
ment is typ ed  on a Dep ar tm en t of Justi ce  cap tion . Must you clear 
your  statements in  ad vance w ith  the  Ju sti ce  D epartme nt ?

Mr. Sigler. T w ork  with  m embers o f the Jus tic e De partm ent in m ak
ing  th is ; yes, s ir. I would not say I clear it, but  we work  together . One 
of the men who ac tua lly  autho red  th at , I  th ink,  is sit tin g in back of 
me.

I will say thi s, th ough: I  have final say  and did have  final say  on 
th is and  w ha t went int o it. The final corr ect ions w ere made by me.

Mr.  K astenmeier. I  have  o the r quest ions , b ut  I  want to yie ld to my 
colleague. T will re tu rn  fo r ot he r questions lat er.

I will yield first  t o the  gen tlem an from Massachusetts , Mr. Dr ina n. 
who went, thro ug h thi s in t he  las t Congress.

Air. D rin an . Tha nk  you,  Mr. Chairm an.
Th an k you, M r. Sig ler , f or  coming b efor e us  an d for your sta tem ent . 

I comm end you and your associates upo n the  changes  which have  been 
made. Bu t at  t he  same time , I th ink the re is a fun dame nta l difference 
between what you are  recomm ending and wh at the committee* has con
cluded. T do no t th in k there  is anv  po int in bli nk ing at that.

You  s tat e on page 1, “t hat  it is f ai r to say th at  we are  in agreem ent  
on fun dame nta l issues .” Well , in all can dor , I have no t fou nd man y 
fundam ental  issues in agre eme nt and at th at  you are  res ist ing  leg is
lat ion . Yet , I like  to th ink th at  our probe and ou r tra ve ls to prisons 
an d our corr espo nden ce wi th hundred s of Fe de ral  prison ers , bro ught 
a lit tle  b it of reform  into  th e Pa ro le Bo ard  a nd  th at  you have  ad opte d 
some th ings  th at  people have , been reco mm end ing  fo r a long time. 
For th at , I  am  grateful  and  I  commend you.

A t the same time , I  g athe r f rom  yo ur s tatement  t ha t you do not wan t 
ou r interfere nce  at  all and th at  you say, “We  are  doing fine.” In  all 
can dor , I  do  not find an ything  here th at  i s encourag ing  th e committee, 
to continue in its work . Maybe th at  is b eing too blun t abou t it, bu t we 
hav e been on th is  fo r some 2 years . We have held hea rings,  we have  
ta lked  to people. An d we have  str uc tur ed  som eth ing. I, for one. feel 
th at we sho uld  go fo rw ard,  regard less of wh at is held bv the  Pa role 
Bo ard . These are  find ings that  we have come to af te r he ar ing 
witnesses of  all typ es  and I have been involved in crim inol ogy  and  
peno logv. not as lon g or as inte nse ly as vou. sir . bu t fo r some 10 o r 20 
years. All T can say is th at  the  best people acros s th e countrv  have been 
recomm ending many of  the  th ing s th at  we have  in our  bill  and  th at  
there is profo und discon ten t—I do not have  to  tell you—amo ng
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Federa l prisoners, and I am happy to see this experiment where they 
do get the reasons why their parole was denied. .

At the same time, what do yon think that this committee could ju sti
fiably or helpfully do to assist you in the mutual objectives that ve 
have ?

Mr. S igler. I  would say to you the same, sir, what I  said to Senator 
Burdick’s committee.

Mr. Drinax. Senator Birch Bayh's committee?
Mr. Sigler. No, Senator Burdick 's.
We believe that we are not making these changes th at we obviously, 

as I  s tated, are opposed to in your bill. But we are going forward  ex
actly as I stated, only I could go into it a little  deeper, in doing what 
we think is best from the standpoint  of handling  the  parole problems 
of the Federal Government. And we would ask you to watch us. W e 
think  that  is fair. .

Mr. Drinax. We have been watching it for a long time and the rate 
of recidivism is not going down. Can you show tha t ?

Mr. Sigler. Well, no, but nobody else can, either.
Mr. Drixax. OK. I agree, hut, in  Federal prisons, where we have 

direct oversight function, there is no indication tha t anyth ing is im
proving. Tha t is why this congressional unit has to adopt measures 
tha t promise something better.

Mr. S igler. I  would say to you that nobody could measure any thing 
in the  area of this  business in G or 8 months’ time. There would be no 
way that  you could measure what we have done or what anybody else 
has done in 6 months.

From the s tandpoint of recividism, T have been around a long time 
and I would-----

Mr. Drtxax. You have had a very distinguished career, sir, in this.
Mr. S igler. And I would not make any predict ions until I saw them 

work, because we do not know much about this. I said something in 
here that I think  T would correct. We are not a science, we are not even 
an a rt yet in this business. And the very first, thing tha t has been done 
in parole, in the history of parole, to my mind, at  least, is the guideline 
situation I mentioned in here based on the research we are doing tha t 
began before I ever came on the scene. Now, parole authorities the 
country over—no. the world over—have made all the decisions and if 
you have talked to anybody who has ever been on a parole board, it 
is a gut-level thing. Well, it  may be all r ight in a poker game to make 
a gut-level decision whether you should call anybody or  not. but  it is 
not a very good way to make a decision on the life of the prisoner.

Mr. Drixax. I think you have made more progress in a year than 
I have seen for a long time in the Federal  Parole Board and I com
mend you. We are here to assist you. All you are saying is : “We prefer 
to do this administra tively rather than by legislation.” I say we are 
here to  help" you with legislation that will help you with your objec
tives.

Mr. Sigler. On my own. and again, this is a philosophical thing, I  
have never been on that side of the counter, of the  table. Legislation is 
hard  to change if you get something wrong. Tt is much easier to pass 
than  it is to change. And this  is the reason, the basic reason, that we 
believe it is good to experiment with thi s thing from the standpoint of 
administrative procedure, because we can correct errors that we make 
as we go along. And they should be corrected.
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Mr. Drin an . We also are accountable fo r those mis takes because we have dir ect overs igh t fun ctio n. All we are  sayin g is th at  the  tra ck  
record , as ind ica ted  in these volumes and  in all typ es  of oth er test imony, is no t good.

Mr. Sigler. R igh t.
Mr.  Drin an . And th at  you have  imp roved it, bu t I  say  th at  we have an obl iga tion  to ass ist you by pas sing legisla tion .
Mr.  Sigler. Well. I am no t here,  of course, t o arg ue  t ha t. I am here to make su ggestions to you .
Mr.  Drin an . You have discussed only  your  major  c riticisms  o f the leg isla tion . You hav e rejected  every majo r aspect of the  proposed legisla tion .
Mr.  S igler. I  do n ot have to  agree with that .
Mr.  Drinan. Tha t is not a constru ctiv e ap proa ch  in coming before- 

us. We have studied it, we have the backgro und, we want to be he lpful and you come here and  say that  no thing  in th is  proposal which  
has  been endo rsed  by experts—we took the best—no th ing in the  bill is constructive.

Mr.  Sigler. T am sorry. Bu t we took 2 y ears—well,  T have  been on the  B oar d for  close to 2 year s and we have studied  it.
Mr. Drin an . Would  you say this, s ir. th at  o ur  bi ll embodies the  best 

recommendations made by the  most knowledgeable  people  in thi s area ?
Mr. Sigler. I  would say your  bill is not the  best  bill intr odu ced  in- Congres s, if  th at  is w hat  you mean.
Mr. Drin an . No : th at  is not what T mea nt. I meant  that  we have 

call ed what the  experts  hav e said  are the most know ledgeable people 
and h ave put it into  pro posed legi slat ion.  W ould you recognize th at  ?Mr.  S igler. I  recogn ize some of the people.

Mr. Drin an . T heref ore, you are proposi ng  the  enactm ent  of wha t 
the best crimin ologis ts and  best penolog ists in th is country  are recommending.  R igh t ? Yes o r no ?

Mr. Sigler. Xo ; T am not cri tic izing  any  othe r peno logists, but 
when you say you have the best, there are a lot of them, you know. T 
do not know who all you had appear before you. Some of the  people  
th at  did  ap pe ar  b efore you—and I do not—please do not ask me who 
they  are —I would not conside r them to be the  best. So I would  take exception to th at , tha t all o f them  are the bes t.

Mr . Drin an . All rig ht . T than k vou fo r your crit icisms.  W e will 
look at them very  care fully  and I will jus t conclude by  saying th at  the  
las t point, one o f th e las t points , on page  21 about the  ad min ist ra tio n’s 
law enforcement  rev enu e-shar ing  proposal. T th ink th at  is dead  for  at  least a ye ar, pe rhap s 2 years, a nd I do no t th ink , t heref ore , t ha t that  is a justif iab le reason fo r postponin g it.

I th an k you f or  you r test imony and T do hope th at  we can collaborat e 
in the  fu tur e and work tog eth er for the  imp rovement  of the  Parole Boa rd.

Th an k you.
Mr. K astenmeier. Before T yield  to the  gen tleman from  Ill ino is,  

Mr. Rai lsback , who  also  wo rked  on t his  leg isla tion  in the 92d Congress. T would say it is pe rhap s inap pr op ria te  to expect the  LE AA Act 
to reflect these change s until we i nco rpo rate basic  changes  in the  Fed -
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eral parole system. Then I think we will be in a position to ask the 
States to adopt some minimum standards in tha t connection.

Mr. Sigler. I would want to be on the record as not disagreeing with 
that, because I happen to know tha t some of these systems, maybe 
all of us, need to lif t our minimum standards. I would not want to dis
agree with that.

Mr. K astenmeier. Secondly, there were those who testified before 
the subcommittee who were so disillusioned with the parole experiment 
generally as to recommend not reform of parole, but abandonment of 
parole as a system and return to s traight  sentencing, stra ight  service 
of terms, sta ting that parole was largely a chance mat ter and an illu
sion held out to inmates and so forth and so on, that it generally had 
not worked.

We, however, as a subcommittee still believe that  we can help the 
parole system work.

Mr. S igler. Mr. Chairman, may I  add right here that I agree with 
that. I do not think parole lias been good, the way it has been run 
over the years. I would agree. I would agree we need change.

Mr. K astenmeier. I yield now to the gentleman from Illinois, 
Mr. Railsback.

Mr. Railsback. Mr. Sigler, T want to begin by complimenting you 
for the pilot program which recognizes one major step, that is a two- 
tier  system. Also, I want to commend you for taking another step 
and that  is g iving reasons for denial of parole, which T think is long 
overdue and which you had success with. This confirms some of the 
things we proposed in our legislation a year and a half  ago.

Might T ask you to provide us with biographies of the members of 
your Federal Parole Board. T have gotten just some of your back
ground, but T would like to know your entire background.

[Subsequently, the following was submit ted:]
B iog rap hy

Name Maurice H. Sigler.
Titl e and Organization  Un it: Chairman. U. S. Board of Parole, Justice.
Date and Place of Birth : 7/3/011—Missouri Valley, Iowa.
Edu cat ion : High School—Two semesters at  South Dako ta Sta te College.
Milit ary Service : U.S. Navy, 1934-45.
Work E xpe rience :
May 1939 to April 1946—Correctional  Officer, U.S. Pen iten tiary, Leavenworth, 

Kanas.
April 1946 to October 1952—Correct ional Lt. and Staff Tra ining Supervisor, 

Fede ral Correc tional Inst itut ion, Seagoville, Texas.
October 1952 to August 1958—Ward en, Sta te Pen iten tiary, Angola. La.
August 1958 to May 1959—Division of Corrections, Tallahassee, Fla.
Jun e 1959 to April 1963—Warden.  Nebraska Sta te Pen iten tiary, Lincoln, Neb.
April 1963 to Jan uar y 1967—Warden , Nebraska Penal and Correctiona l Com

plex . Lincoln. Neb.
January 1967 to July  1971—Direc tor of Division of Corrections, Nebraska.
July  1971 to  .Tune 1972—Member, U.S. Board of Parole.
July  1972 to Present—Chairman. U.S. Board  of Parole.
Honors: Recip ient of annu al “Award of Appreciation” (1970) given by the 

Nebraska Ba r Assn, to non-member of the bar for services rendered to the  state .
Recip ient of the  “Good Government Award” given by Lincoln, Nebraska 

.Tavcees for  excellence in and dedica tion to the public service (196—).
Organization5: : Past President.  American Correc tional Assn., cur ren tly  Mem

be r of Board of Directors, American Correctional Assn.
Member of Ad Hoc Committee for N at’l Insti tute of Correct ions.
Family : Married —no children.



Biographical Sketch—Curtis C. Crawford

Bir th : April 18,1921, Par is, Tennessee.
Educatio n: A.B. Degree, Polit ical Science and  History, West Virginia State 

College, Charles ton, West Virginia,  1947. LL.B. Degree, Lincoln Unive rsity, 
Jefferson City, Missouri, 1951.

Mili tar y: U.S. Army 1942-194G, Honorable Discharge, Staff Sergeant (Chief 
Adm inist rative NCO).

Professiona l experie nce :
1951- 52—Claims Investiga tor, Tra nsi t Casua lty Company, St. Louis, Missouri.
1952- 56—General Prac tice  of Law.
1956-62—Assista nt Circuit Attorney , City of St. Louis, Missouri.
19G2-G4—Chief, Tr ial  Assis tant, Circuit Attorney , City of St. Louis, Missouri.
19G5 and 1967—Sat as Provis ional  Judge, Court of Criminal Corrections, St. Louis, Missouri.
1965-67—Director, Legal Aid Society of the City and County of St. Louis, 

Missouri.
1967-70—General Practice  of Law.
1970—Distric t Director, Small Business Administ ration, St. Louis, Missouri.
Professiona l mem berships : American Bar  Association, National  Ba r Associa

tion, Missouri Ba r Association, The Bar Association of Metropolitan St. Louis, 
Lawyers Association of St. Louis, Mound City Ba r Association , John  Marshal l Club.

Social and Civic Org anizat ion s: Board of Adult  Services, City of St. Lo uis; Board  of Directors, St. Louis Amateur Athlet ics Association  ; Page Pa rk Bran ch, 
YMCA, St. Louis, Missouri ; Boy Scouts of Am erica; Natio nal Association for  
the Advancement of Colored People; OMEGA P SI  PH I Fra ternit y.

Pol itica l: 1964—Candidate  for Circu it Attorney, City of St. Louis; 196S— 
Candidate, U.S. Congress, Fi rs t Dis tric t of Missouri.

Pe rso na l: Marr ied October 10, 1954, former Joan Carroll , two children, boy and girl.
Appointment to Boa rd : September 18, 1970 by President  Richard Nixon, John 

M. Mitchell Attorney General : Confirmed by Senate  October 8, 1970; Sworn in by Jus tice  Harry  Blackmun,  November 9, 1970.

Thomas R. Holsclaw, Member, U.S. Board of Parole, Washington, D.C.
Date of Bir th : December 12, 1929.
Place of Bi rth : Jefferson County, Kentucky.
Profession: Law Enforcement.
Educat ion : BS in Commerce, 1960. University  of Louisville, Kentucky. JI) in 

Law, 1966, University of Louisville. Kentucky.
Positions held (in chronological order) : Jefferson County Kentucky Police 

Dept., Jan uary 1959 to October 1972; Chief of Police, 1961 to 1971, Jefferson 
County, Police De pt. ; Member U.S. Board of Parole . Oct.. 1972 to present.

Memberships of Societies, Clubs, etc (with any offices held) : Int ern ational 
Association of Chiefs of Police, Kentucky Law Enforcement Council, Southern Police Ins titute  Alumni Association.

M ili tary : U.S. Army, Jun e 1954 to Jun e 1956, Served in Germany.

George J. Reed, Member, U.S. Board of Parole, Washington, D.C.
Date of birth : May 31,1914.
Place of bi rth : Haigle r. Nebraska.
Pro fession: Criminologist.
Deta ils of education : A.B.. Pasadena College : G raduate Studies, U. of Sou thern 

Cali fornia—Crim inology; Elected  a ‘‘Fellow" American Academy of Criminology because of research in the causes of juveni le delinquency.
Personal de tai ls:  Wife: Lois C. Goetze Reed (Married  November 10, 1938), Son : George C. Reed.
Details  of Positions  Held  (in chronological order) :
Deputy Probation  Officer, Los Angeles County Probation Department, 1938-



Field Director, Cali fornia S tate Youth Authori ty, 1946-1&49.
Deputy  Director, Minnesota Sta te Youth Conserva tion Commission. 194J-1J53.
Chairman. Youth Correction Division, L.S. Board of Parole , L'.S. D epartment 

of J ustice, 1953-1957.
Chai rman  and Member, U.S. Board of Parole, U.S. Departm ent of Just ice,

1 Diretcor. Nevada State Department of Parole and Proba tion. 1965-1967.
Professor of Criminology, College of the  Sequoias, A isal ia, Califo rnia, 1967—

1 Di rector. Lane County Juve nile  Depa rtment, Eugene, Oregon. 1968-1969.
Chai rman, U.S. Board  of Parole, U.S. Departm ent of Just ice,  May 1969 to

^Member,*”U.S. Board of Parole, U.S. Departm ent of Just ice,  July 1972 to 
present.

Memberships of Societies. Clubs, etc. (wi th any ofhces held ) American 
Academy of  Criminology; National Council on Crime and Delinquency (form erly 
on Board of Directors) ; American Correctiona l Assoc iation;  American Bar As
sociation,  Commission on Correctional Fac iliti es and Services; National  Parole 
Council (former  Chai rman) ; Member, Execu tive Board,  Professional Council 
on Prob ation and Parole ; Member, Church College Board  of Trustee s and 
form er Member Board  of Trus tees, I’ro tes tan t Church Seminary.

M ili tary : 1942-1945 United Sta tes Navy—Honorable Discharge.
Pub lica tions:  Numerous arti cle s in Federal  Proba tion, Sociological Review, 

Jou rna l of Corrections.
Speeches: In addi tion to some 35 published speeches. Parole Better Protects  

Society, given before the Natio nal Exchange Club’s convention in Los Angeles, 
Cailfo rnia, was published in Speeches of the  Year as well as in the U.S. Con
gressional Record.

Honors, Prizes, etc. Aw ard ed: Outstanding  President ’s Alumni Association 
Award, Pasadena College; Three Honorary Doctor of Law’s Degrees; Special 
Award of Recognition, American Leg ion; Membership in the  Special Awards  
for  Services to Hum aniti es by National  Exchange Clubs of Am erica; Who’s 
Who in America.

Gerald E. Murch, Member, U.S. Board of Parole, Washington, D.C.

Date of bi rth  : July 2,1909.
Place of bir th : N orth Jay, Maine.
Profession : Member, U.S. Board of Parole .
Details of Education : University  of Illinois 1928-1932.
Persona l De tai ls: Married Fiona M. MacLeod, J une  22, 1935; one son. Gerald 

M. ; two grandsons, Mike and Mark.
Detai ls of Posit ions Held: Parole Officer—State School for  Boys Maine. 1933— 

1941; Paro le Officer—Maine Sta te Prison, 1941-1942; Chief Paro le Officer— 
Sta te Paro le Board of Maine 1949-1955; Member, U.S. Board of Parole—1955 
to pre sen t; Chairman, Youth Correction Division—1961-1963.

Memberships of Societies, Clubs, etc .: ACA, NCCD, AI’A (Correctional  As
sociations),  Reserve Officers Associat ion (Milit ary ), Masons—Chapter, 32nd 
degree. Sh rine. Royal Order of Scotland.

Mi lita ry:  Maine National Guard,  1935-1939; U.S. Naval Reserve, 1942-1965.

William T. Woodard, J r.
Bir th : October 1.1913—Selma, Nor th Carolina.
Educa tion : A. B. in Education, University of North Carol ina—1934. Gra dua te 

work at  the  Unive rsity  of North Carol ina School of Social Work (one year).
Employment: Teacher. Public Schools of North Carolina, 1934-38: Case 

Worker, John ston  County, North  Carol ina Welfare  Department, 193.8—41; Super
intendent , Johnston County, North Carolina Welfare  D epartment.  1941-51; Chief 
U.S.P.O., United  Stages Dis tric t Court, Easte rn Distr ict  of Nor th Carolina, 
1951-66.

Public Pos itions:  President, North  Carol ina Association of Public Welfare  
Superin tend ents ; Delegate, Mid-Century White House Conference on Children 
and Yo uth : Member. Legislative Council of North  Carolina Social Service  Con
ference; Member, Johnston County, North Carolina Memorial Hospital  Board
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of  Tru stees;  Vice-President, Federal Probat ion Officers Association; President, Federal Probat ion Officers Association.
Appointment to Board : September 7, I960; appointed by Pres iden t Johnson, Nicholas Katzenbach, Attorney General.

B iograp hical Ske tch—W illiam  E. Amos

personalDate of B irth : Ju ly 20,1926.
Place of Bir th : Charleston, Arkansas.
Family ; Wife, Ava N. Amos; Children, 2 boys and 2 girls.

EDUCATION— DEGREE, COLLEGE OR UNIVERSITY,  MAJOR  SUB JECT
B.S.E.. S tate  College of Arkansas, Social Science.M.A., University of Tulsa, Clinical Psychology.
School Psychologist Certificate, American University, Psychology and Education (30 hrs. beyond the  M.A.).
M.Ed., University of Maryland, Guidance and Counseling.Ed.D., University of Maryland, Human Development.

WORK EXPE RIENCE
Psychologist, Child Guidance Clinic.
Principal, Cabot High School, Cabot, Arkansas.Superintendent of Public Schools, Cabot, Arkansas.Army Officer. 1 was assigned to various Army correc tional insti tutions, includ ing the United States Disciplinary Barracks. While there I was Director  of Edu cation and Training.
Special Agent, U.S. Secret Service. I was assigned to Pre sident ial protection and inves tigat ive work.
Children's Center, Laurel,  Maryland. Staff Tra ining Officer for three ins titu tions.  Two institutions for delinquents and one for  th e m entally retarded.Super intendent, Cedar Knoll School. Cedar Knoll is a coeducational ins titut ion  for juveni le delinquents  from the Dis tric t of Columbia and provides care for approximately 600 young people.
Chief, Division of Youth Employment and Guidance Services, U.S. Employment Service. U.S. Departm ent of Labor, Washington, D.C.Ass istan t Directo r, President ’s Commission on Crime in the Dis tric t of Columbia.
Chief. Division of Counseling and Test  Development, U.S. Employment  Service, U.S. Depar tmen t of Labor, Washington, D.C.

PRO FESSIONAL MEM BE RSHIPS
A. American Psychological Association.
B. American Personnel and Guidance Association.
C. Dis tric t of Columbia Psychological Association.D. Nationa l Association of  Training Schools and Juvenile Agencies.E. Member, The American Academy of Political and Social Sciences.

ACADEMIC AND CIVIC HONORS

A. PST CHI (Psvchologv).
B. PHI  ALPHA THETA (Historv ).
C. PHI DELTA KAPPA (Educa tion ).
D. Human Development Fellowship—University of Maryland. 1958.E. Grant Foundation Fellowship—University of Maryland. 1959.F. Various service a wards  from communities o r service agencies.G. Superior Perfo rmance Award,  U.S. Departm ent of Labor, 1964.

PART-TIME UNIVERSITY TE ACHIN G *

A. Univers ity of Georgia.
B. University of Marvland.
C. Unive rsity of North Carolina .
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I). The George Washington Universi ty.
Dr. Amos is currently a professorial lec turer in educa tion at  the  George 

Wash ington  University.

Mrs. Paula A. Tennant, Member, U.S. Board of Parole

1. Three years, U.S. Navy.
2. Graduated from Lincoln University Law School, San Francisco, Californ ia.
3. Admitted  to and Member of the  Sta te Bar of Califo rnia in 1955.
4. Member of the ABA and Federal  Bar Association.
5. Ass istant United  States Attorney. Te rrit ory  of Alaska.
6. Distr ict  Attorney of Lassen County, California.
7. Pri va te P rac tice  1963-68.
8. Appointed by Governor Reagan on November 1, 1968, to the  Board of Cali

forn ia Youth Authori ty.
9. Appointed by President Nixon on October 14, 1970 to the United States Board 

of Parole.
Mr. Railsback. Presently, how many blacks are on the Federal 

Parole  Board?
Mr. Sigler. One.
Mr. Railsback. One black ? What is his background ?
Mr. Sigler. He is an attorney. He was a prosecuting attorney  a t one 

time. He has worked on both sides of the aisle. ITe is from St. Louis, 
Mo.

Mr. Ralsback. Was he a defense counsel, too ?
Mr. Sigler. Yes, he has been a defense counsel.
Mr. Railsback. That is why 1 want to get biographies of the  mem

bers of the Parole  Board. I think we are very interested in that.
Wha t is the percentage of blacks in the prison population right 

now, if you know ?
Mr. S igler. T do not know, but there is a man in the room who can 

answer that rig ht now.
Mr. Railsback. Could you get the answer from him ?
Mr. Taylor. Sixteen percent.
Mr. Railsback. Sixteen percent in the prison population?
Mr. Taylor. Yes.
Mr. Sigler. Mr. Taylor is the Administra tive Assistant to Mr. 

Norman Carlson. Director of the Bureau of Prisons.
Mr. Drtnan. Did I  understand that  16 percent of the 1,000 Federal 

prisoners are black?
Mr. Sigler. There are 23,000. Mr. Drinan.
Mr. Taylor. Excuse me. 26 percent, I am sorry.
Mr. Drinan. Now. which is it ?
Mr. Taylor. Twenty-six percent.
Mr. Drinan. I would like to have documentary evidence of that. 
[Subsequently, Mr. Taylor supplied the following information :"|

GRAND TOTAL FOR ALL INST ITUT IO NS  (EXC LUDING  HO LD OV ER S)-POP UL AT ION BY RACE 
AS OF MAR. 31, 1973

Number Percent

To tal................................................................................................................................................... 21 .556  100.0

Wh ite ..............................................................................................................................................................  13 .922  64 .6
Black............................................................................................................................................................... 6, 432 29 .8
Ye llow............................................................................................................................................................. 41 .2
Red.................................................................................................................................................................. 349 1.6
eth er..............................................................................................................................................................  39 .2
Not reporte d................................................................................................................................................. 773 3 .6
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GRAND TO TA L FOR ALL  IN STITU TIONS  (EXCLUDING HO LD OVE RS )-R OPU LA TION  BY RACE 

AS OF DEC. 31, 1972

Num be r Pe rcent

To ta l.................................................................................................................................................. 20 ,608  10 0.0

W hite .............................................................................................................................................................. 13 ,152  63. 8
Black . ... ........................................................................................................................................  5,86 5 28 .5
Yel low......................................................................................................     40 .2
Re d................................................................................................................................................   335 1.6
O th e r . . . . .................................................................................................................     37 .2
Not  re po rte d................................................................................................................................................  1,1 79  5 .7

GRAND TO TAL FOR ALL  IN STITU TIONS  (EX CLUDING  HO LD OVE RS )-P OPU LA TION BY RACE AS OF SEPT. 30, 1972

Num be r Percent

Tota l..................................................................................................................................................  20 ,694  10 0.0

W hite .............................................................................................................................................................. 12 ,933  62. 5
Black .............................................................................. •. ............................................................................. 5,59 5 27 .0
Y e llo w .. .......................   35 .2
Red..............................................................................................................................................    316 1.5
Other ......................................................................................................................................................  38 .2
No t repo rte d................................................................................................................................................  1,7 77  8 .6

GRAND TO TAL FOR ALL  INST ITUT IO NS  (EX CLUDING  HOLDOVERS)— PO PULATIO N BY RACE AS OF JUNE 30,  1971

Nu mbe r Perce nt

To ta l...............................1................................................................................................................. 20 ,487  10 0.0

W hite ..............................................................................................................................................................  14 ,294  69. 8
B la ck.............................................................................................................................................................. 5,63 9 27 .5
Y e ll o w .. ...................   42 .2
Red.................................................................................................................................................................. 386 1.9
Other ........................          33 .2
No t re po rte d............................................................................................................    93 .5

Mr. Railsback. Now, what percentage of the hearing examiners 
are black ?

Mr. Sigler. We do not have a black.
Mr. Railsback. You do not have any black hearing examiners?
Mr. Sigler. No. One left us. One is coming. So there will be an

other one, Mr. Donahy-----
Mr. Railsback. Let me comment. We a t one time were considering 

putting in our parole bill some requirements tha t there should be 
some racial and ethnic representation on the  Board. But we decided to 
make such a proposal suggestive rather than mandatory. However, 
I must say that, personally, from what you have just told me, I. for 
one. might have second thoughts. It  seems to me preposterous tha t 
we have 26 percent blacks in the prison population and we have one 
single Parole Board member and no hearing examiners.

Mr. Sigler. Excuse me, sir. May I make t ha t a little stronger on 
the record, then ? We have hired one. li e is coming.

Mr. Railsback. I know, but—how many hearing examiners do you 
have ?

Mr. Sigler. E ight.
Mr. Railsback. Th at leads me to my next  question. You are tryin g 

to develop a two-tier system but given your limited budgetary re
straints I am wondering i f such is possible. I  want to know if we are 
really going to do anything about attacking your heavy caseload.
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W ha t are  your  needs and how can  we help you meet  th em ? W ha t do 
you rea lly  need to  have  a success ful five- region system?

Mr.  Sigler. W e have subm itte d, as I  tol d you a few mom ents  ago, 
I have asked fo r a 100-percent incr ease in ou r budget,  prac tic al ly  
spe aking —th at  is, in rou nd figures—30 examiners.  We  hav e asked 
fo r 30.

Mr. Railsback. Thi rty exa miner s? I  comm end you fo r that .
W ha t kind  of  a caseload are  we seeking to achieve pe r indiv idua l?  
Mr. Sigler. Well , our plan  is to  wo rk these men  in teams  of  two 

and we visit  each in sti tu tio n six  tim es a yea r. In  ou r ex perim en t on 
. th is  proje ct—an d I  have been ou t twice, myself, so I  am no t s peaking

fro m hears ay—it  is no t unrea son abl e to  believe th at we sho uld  hear  
. 14 cases a day .

Mr. Drix ax . Ex cuse me, s ir.
• Fo ur tee n cases a day  ?

Mr. Sigler. Yes.
Mr. D rin ax . H ow long does ea ch per son  hav e?
Mr. S igler. As long as he needs, Fat her —some 15 minutes, some 

an  hou r. You  can not , in my judg men t, ju st  bre ak  off tim es on the  
clock and say  you  are  g oin g to give th at . But  we do no t—some days, 
we ha ve 11, you know.

Mr. R ailsback. M ay I  ju st  say th at  t hi s was one of  o ur  m ajor  con
cerns. We  talked to  so ma ny inm ates who fe lt ju st  ex trao rd in ar ily  
frus trat ed  th at  they  were  giv en no pr io r counsel ing,  they  did not 
even know who th ei r coun selor was,  t he n the y wou ld hav e 10 min ute s 
before  th e Pa ro le Bo ard , which i s rid icu lous.

Mr. Sigler. Mr.  Congressman, let  me say th is to you fo r t he  record, 
th at  no inm ate , to  my know ledg e—an d I  can be wrong; somebody may 
hav e p ush ed one out, or  two, or  maybe a num ber—bu t s ingle e xam iners 
go ou t—that, has been our  pro ced ure  wi th  no more people th an  we 
have—and will hear an ave rage  o f a bout 17 cases a day , a nd  they work  
8 hours. Some time s they w ork  9 hours befor e the------

Mr. Railsback. Wha t do you  t hi nk  about ou r p roposa l which would 
actua lly  s et  up  five regio nal par ole  boa rds , meetin g in pan els  o f three,  
one Pa ro le Bo ard  member wi th two  he ar ing exa miner s? In  oth er 
words, have one Pa ro le Bo ard  mem ber ra th er  th an  delega te all the  
dec isionma kin g to a h earin g ex aminer?

w Mr.  Sigler. I  would have to say  t o you th at  I have not even con sid
ered  it enough  to give  you an in tel lig en t answ er. Our  w hole  pl an  has  
been based on wh at I said to vou. th at  we believe we need two people. 
Now,  I  hav e gone out  on two hearings, hav e had two  ex peri ences hea r-

. ing complete dockets, wi th two  d iffere nt Pa ro le Bo ard  members.  An d
there is alw ays  the chance  th at  two  Pa ro le  Bo ard  mem bers  will no t 
agree on a decision. So it has  to be refe rre d to a th ird one. You  don’t 
want them to do t hi s job so th at  you w ould  p rob ably never have a sp lit.  
So it wou ld hav e to  be ref erred to somebody else, maybe th ree people.  
I  doubt th at  it  would be good to have a Pa ro le Bo ard  mem ber,  wi th 
two  ex aminers, fo r thi s re as on : I f  you ha d a real str on g Pa ro le  Bo ard 
mem ber th at  was a domi na tin g person,  he might dominate the votes. 
You  know, in othe r words, his  sales  pit ch  mi gh t be the  str on ge st and  
you might hav e, ra th er  tha n thr ee , conceivably,  you could hav e one if 
you ha d two  people who w ould  l iste n to th ei r s up eri or  officer in a m an 
ne r th at  you  an d I  would agree  is wro ng.
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I believe th at  two  members, two he ar ing examin ers—incid ental ly,  
these hearing  examin ers  are  going to be as well quali fied,  and  maybe 
be tte r quali fied,  in some instances, tha n some of the  Board  members. 
We  are just  not nick ing  p eople who have no bac kgroun d. Our  h earin g 
examin ers  are all experienced people  and  the y are  now being paid 
GS -14  s alar ies,  which will give us an op po rtu ni ty  to get good expe ri
enced peop le in t he posi tions.

Mr. Railsback. T his is my final ques tion.  I am ask ing  thi s, rea lly , 
fo r Mr. Cohen , who could  not be here, b ut T sh are  w ith  him  h is concern .

I have a grea t deal of difficulty  un de rst an ding  why or igi na lly  you 
would p erm it a so-called advocate but  no t a n attorney. I know you t alk 
about the nonadvers arv  ch ara cte r of the  proceed ings . Bu t, I un de r
sta nd  you ch ang ed y our po licy  on that  poin t.

The oth er th in g is whv  cannot  an att orney, or the ind ividual in 
mate, be able to cha llenge fac ts upon which the judgment  is based  
which deny him parole?

Mr. Sigler. I f  they are  facts . We do not go beh ind  the  cour ts. The 
Pa ro le Bo ard s do not go behind the court s and  I per son ally  do not 
th ink that  we shou ld.

Mr. Railsback. Th at  is not what  T am ta lk ing abou t.
Mr. Stolf.il Are those no t the f acts of t he  case ?
Mr. Railsback. We are  tal king  about a case where you have a file 

th at  comes up to you which you have not even seen be fore , wh ich comes 
from the  prison au thor ities  who say. th is man  was  gu ilty of com mit
tin g such and such at 3 o’clock on the  3d day of  June , and th is  man 
wants  to cha llenge th at  fac t which  was given to you th roug h hears ay  
bv an ind ividual th at  is wi thi n the  pri son system . Why should  n ot he 
be able to challenge th at  fac t if  he says, I  did not do th at  and  I  have  
witnesses tha t will say T did  not do th at  ?

Mr. Sigler. I  am not opposed to his  chall engin g th at  fac t. That  is 
whv  I say a lim ited  access to  the files, in my jud gm ent, is desirable .

Mr. Railsback. An d I appre cia te you taki ng  th at  position. You say 
the re are cer tain reasons whv you cannot perm it access to the  files. 
We ll. I th ink Congres s can take  ca re of  tho se reasons. Bu t I th ink if  a 
person  is going t o be de tained  or held in cus tody based upon anoth er 
per son ’s decis ion, he ought to know why th at  decision was made. I 
th ink he ought to be able to  question such a ju dgment.

Mr. Sigler. l ie  shou ld know why it has been made and the re is no 
question abou t th at . An d I will agree wi th you , havin g worked in 
prison s many,  many yea rs, that  sometimes t hing s get into  the  reco rds 
that, should not  be  i n the  records. Eve ry th in g th at  goes into every rec
ord  is not a fact.

Bu t I  do not th in k t ha t th is is a m at ter o f law.  T his  is a m at ter where 
th is man should be able  to chal lenge, and  th is is why  I  say lim ited 
disclosure  of  the  files.

Incid en tal ly,  the  B ureau of  P risons will  not disagr ee with th at . Mr. 
Car lson  is goi ng t o be before you and I  know he will tell you th at  he 
agre es th is shou ld h appen, too.

Mr. Railsback. They  should  have  lim ited access?
Mr. Sigler. Y ou know, fo r instance, we s ay he has done som eth ing  

bad . t ha t should be in t he  file, and an oth er  person may  have s ometh ing  
wrong th at  is in these files, probab ly, where inf orma tio n th at  belongs 
in one file ge ts into anoth er,  an d a man  should  be  a llowe d to challenge 
thi s. I agre e w ith  you.



153

Mr.  Railsback. Mr. Ch air ma n, I have  ju st  one las t observa tion . 
I t  is my un de rst an din g th at  th at  pa rt  of  your  sta tem ent which is 

cri tic al of ou r b ill fo r prov idi ng  legal  rep res entat ion  u nd er  th e Cr im i
nal Ju sti ce  A ct. We are  n ot  n ecessar ily prov idi ng  ev ery single  inmate  
th at  requ ests  an att orney wi th an attorn ey.  Tha t att orne y would lie 
pro vid ed by the court  under the  terms  of the  Cr im inal Ju sti ce  Act.  
Tha t is m y underst andin g. In  o ther  words, we a re ta lk ing about poor 
people who can not financ ially aft ord to ret ain  th ei r own attorn ey.

Mr. S igler. I unde rst and, bu t I wou ld sti ll object to att orneys  at 
parol e hearin gs  und er those  conditions .

Mr. Railsback. Than k you, s ir.
Mr. Kastenmeier . I  wou ld like  now to yie ld to the gen tleman from  

Utah,  Mr. Owens.
Mr. Owen s. Mr. Sig ler , I commend you for your  c and id sta tem ent; 

yo ur  adm ission th at  you dis agree  with every pro posal , every ma jor  
proposal made by the  ch airm an 's bill , which is the resu lt of 2 yea rs 
of  h ear ing s. Th at , I th ink , bodes well for  our ab ili ty  to ta lk  st ra ig ht 
fo rw ardly and to isolate issues. I mus t confess a certa in ignoran ce of  
the  Bo ard’s backgroun d and yo ur  personal bac kgrou nd. You had  
served  on the  Board  pr ior to your  appo int me nt as Ch air ma n?

Mr.  Sigler. T have  been on the  Bo ard a to ta l—well, since  the  first  
da y o f A ugust 1971, when I  came on th e B oard.

Mr. Owens . And  you m ade  Ch ai rm an ------
Mr. S igler. Fi rs t day  of J u ly  las t year.
Mr. Owens. And your backgrou nd ?
Mr. Sigler. I began  in t he cor rec tion al service in 1939 and th at  is all 

I have ever done since. I was w ith  the Fe deral  Burea u of Pr iso ns for 
ne ar ly  14 years. I have  been a warde n fo r 20 years. I was dir ec tor  of 
cor rec tions in Neb raska fo r 5 yea rs. And I stil l do not know all the 
answ ers. I do not want you to th in k— I am ju st  te lli ng  you wha t I 
have  done.

Mr. Owens. T presume  von are beg ilin ing  to see many  prob lems?
Mr. S igler. T have  seen the  problems.
Mr. Owens. If  not  the answers?
Mr. S igler. C orr ec t.
Mr. Owens . The Board  is composed o f how m any  mem bers  ?
Mr. S igler. E ig ht .
Mr. Owens . There is one black ? A re t her e a ny o ther  minorit ies  repre

sen ted  on th e Boa rd ?
Mr. S igler. No. I do wan t to  say there is a woman on the Board.
Mr. Owen s. Th ere  is a major ity  ra th er  th an  a mino rity in th is  case.
Mr. S igler. Yes.
Mr. O wen s. Tha t is relevan t. T ha nk  you for mentionin g it.
And the re are 8 he ar ing exam ine rs who hand le,  did  I  unde r

sta nd , 17,000 cases a year?
Mr. S igler. No, the  way it is s et up , Mr. Owens, they  are  supposed 

to han dle  75 perc ent.  We,  as Bo ard  members,  in ad dit ion  to  the wav  
ou r cases are  scheduled, are  charg ed  with hear ing 25 percen t. To be 
perfectly honest with you, we do not do tha t. We do not hand le 25 per 
cent. So the  8 examiners do hand le more th an  75, I  wou ld say  even 
more th an  80 percent. We do not  get  out  as of ten  as we should .

Mr. Owen s. I  see. All eig ht members, however , a re ful l-t im e profes 
sion al employees?

Mr. S igler. Oh, yes.
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Air. Ow ens . P ub lic  servant s. Are the re any  oth er minoriti es amo ng the hea rin g exa min ers ?
Mr. S igler. The re a re none.
Mr. Owens . T he re is one point  on page  17 that I  fou nd inter es tin g and  would like to ask  you about. You ind ica te a des ire to re ta in,  I guess,  in the  way of massive ret ali ation , all the tim e rem ain ing  u nder a man’s sentence if  he vio late s his parole. In  oth er words, no time oil’ fo r good t ime  if  he vio late s th at  parole.
Mr.  Sigler. If  you do not mind, th at  does not sou nd good to me, massive  retaliation.
Mr. Owens. No, no, please  go ahead and resta te  it  in your  own term s. You have been very  candid.  I  am sure  we can  arri ve  at a medium .Mr. Sigler. W ha t I believe  is thi s shou ld be done  again  in a dis cre tio nary manner. I will agree with  you. many tim es good tim e is restored . Many time s a man  is reparoled.  The fact  of  the matt er  is I voted on a man  the  othe r day on the  same sentence, the  fo ur th  re pa role. 1 le is do ing  a lot o f tim e, but he has  fa iled three  tim es and we have  given h im a no the r chance.
Mr . Owens. In  effect, a man  could serve  2 yea rs of  a 10-year sentence,  for exam ple, go on parole for 7 yea rs;  9‘years from the  tim e of his  original com mitm ent,  his  parole  could  be revoke d and  he could serve theore tica lly  8 more years  in prison. That  is a to tal  of  17 years  on a 10-year sentence.
Mr. S igler. Tha t is corre ct. Th is could be done .
Mr. Owens. I s there  any s tud y which would back  u p the  imp ortanc e of main tai nin g th at  r ig h t o f massive ret ali ati on  ? I am sorry  to offend you in t ha t way.  I t i s a massive club over hi s head.Mr. S igler. No, tha t is rig ht .
Mr. Owens. Are the re any  s tud ies  which would ind ica te th at  that  is he lpf ul to you------
Mr.  S igler. Not to m y knowled ge.
Mr. O wens. Or th at  could  ju st ify  th at  type o f th ing?Mr. S igler. Not  to my knowledge . There  has been no stu dy  made on th at .
Mr. Owens . I t  is bas ica lly  the gu t fee ling of those who are  in volved in thi s?
Mr. S igler. Tha t is rig ht , and as I say, th at  is no t the best  way to  make decisions.
Mr.  Owens. I am not  sure which  you------
Mr.  Sigler. Tha t the gut- leve l decision  is no t the best  way.Mr. Owens. Do I un de rst and you to say  th at  th at is the basis on which you say it is good to re ta in  th at  c lub over a parolee’s h ead?Mr.  Sigler. N o, I  say  th is because these  peop le, being  candid  aga in and honest, and  I hope  wi th some knowledge, are  no t the  peop le who are  known fo r the ir  ho nes t convictio ns or the  thing s th at  they wan t to do to get  along. They are  no t unknown to us as people who migh t do th ings  unless  the re w as some way to  handle  it.
For example, I can tell  you abou t a case that  I  know of—and I know  the re will be many—th at  sa id. “ Oh, if I get out the re fo r a week or two,  I do not  care, if  I  come b ac k; I  want to get out once in a while .”Ac tua lly , the re is no  real reason fo r a m an, sometimes , for a man  to wa nt  to go from pris on.  We make mistakes , inc ide nta lly , in gr an tin g paro les, too ma ny mis takes. I f  we did  not , we would not have th is par ole  fai lu re  sys tem th at we have. And I th in k we ha ve to have some
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way to correct these mistakes. I am not criticizing the courts for the 
amount of time they give these jieople when they come to prison. 
Sometimes we release them when we should not have released them. 
We find a man gone back out on parole, too many men go back out on 
parole, who have not even made any attempt to change thei r way of 
think ing, have no idea of doing that. So 1 think  we have to think 
about the protection of the man on the street and the woman on the 
street where some of these people are concerned. 1 think  many people 
in my position, the first th ing you must th ink about is the person in
volved, the guy we are talking  to. But I th ink I would be in gross error 
if I ever forgot that  this  man is in here for stealing somebody's prop
erty or knocking somebody on the head. And if we turn  him out and 
find out that he still has the desire or the inclinations to do things like 
this, I do not think it is wrong to put him back in there  and say, “You 
are going to have to stay. And 1 do not believe that  we should just 
be allowed to let this time run.'’

Again, I feel very strongly tha t the man has to have some hold 
on him out there to make him want to get along, to make him try  a 
little harder .

Mr. Owens. But t hat  is a gut feeling, which you say is very bad.
Mr. Sigler. But that is a gut feeling based on a lot of experience.
Mr. Owens. I understand. Do I sense in you a philosophical objec

tion to the concept of time off for good behavior, then?
Mr. Sigler. I  happen to believe good time in prisons is good. Now, 

I may be in the minority on this. I  think th at our s tatutory good time 
that  is given is good.

Mr. Owens. That  is an incentive for rehabilita tion?
Mr. Sigler. Yes. I think i t is an incentive to—that word “rehabilita

tion” bothers me, because I  am not sure we do all these things. I think 
it is an incentive before a man that is made for behaving, not making 
wrong turns  on the street because he will get pinched and it will cost 
him $25. I  think it is an incentive to make him th ink and want to get 
along sometimes. But to  use th is as a method of rehabilitation, it has 
some value, I am sure, because it is a reward for behaving yourself, 
getting along, but I  am not sure t hat  it is all tha t strong a rehabilita
tive measure.

But I still would hate to run a prison, myself, without this ability 
to give good time or rewards for people who are tryi ng to get along 
and helping us get along in these prisons.

Mr. Owens. Then why the objection to time off for good behavior 
on parole? Do not the same c riteria tha t you just talked about apply 
to a man on parole ?

Mr. S igler. Well. T th ink it is entirely different. The people who go 
out on parole, our concept of parole is, you are out there, you have a 
job. you have a hope, vou are back with your family. Every thing that 
anybody else has you have, other than the fact that  you have to repor t 
for a while. We can take a man off parole, s ir, any time we want to, 
and we do take them off parole. We no longer supervise.

So T think tha t if  I am capable of making a parole, that  is something 
T do not have to have. Tha t is just my philosophical feeling about the 
thing.

Again, that  is what it is. Tt is a philosophical feeling. I feel that 
wav about it. but T can be wrong on that.

Mr. Owens. Okay. I have one other very short question.
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Under your model, your pilot project, there will be no attorneys appointed under any circumstances for indigents, as I understand.Mr. Sigler. For the parole hearings?
Mr. ( )wens. Yes.
Mr. Sigler. That would be correct, under ours, yes.Mr. Owens. I nder your model proposal.
Mr. Sigler. Yes.
Mr. ( )wens. Thank you.
Mr. K astenmeier. The gentleman from New York, Mr. Smith.Mr. Smith. Mr. Sigler, thank you for coming here today and giving us the benefit of your experience with prisons and parole over a great many years.
There was one statement, as I remember, that there were some witnesses who appeared before this committee last year who said that perhaps we ought to give up the whole parole system. I would like to ask you. from your experience, do you think t ha t parole can work in a majority  of cases if it is properly done, if perhaps we experiment in ways tha t you have already started and this committee is talking about ?
Mr. Sigler. T th ink it can. and T think that the sincere interest th at people like you are exhibiting and doing what you are doing is going to help, for a lot of reasons.
In the first place, you are going to see eventuallv, at least, tha t the right kind of people are doing work and you are going to see that  they get the tools to work with. Ibelieve this.
Parole has been the poorest financed part of corrections, in my entire experience. It  is kind of a stepchild of corrections. Who gets the money? Institutions  get all the money. And I am not saying that they ge t too much, but I  am saying that parole over the country—not in the Federal Government • T am not talking about tha t—in the States where I  have been, especially my home State. I happen—in the last 5 years, sir. I was director of corrections and I had parole under my general supervision. It  was the hardest thing  in the world to sell the legislature on getting more parole supervisors.
One of the bad things  that we have in our country today, and I was glad to see the Congress give the Probation Department not all they needed in my judgment, but a vast expansion of the probation section. We have too many people under one man or one woman out there.
M r.  Smith. Y on mean probation or parole officers ?
Mr. Stgler. Poth, ves. You have too manv subjects under each parole officer and each probation officer, generally speaking. I believe the average in the Federal now, even with the new expansion, is around 70. or maybe more. And that  is wav too many.
flow are you going to supervise 70 people on the street?
Mr. S'htth. Mr. Sigler,  in that connection, at the present time in the Federal Government and the Federa l parole system, do we provide any counseling after a man is on parole except for this overworked parole officer ?
'  r r.  Stgler. To mv knowledge, no sir.
Mr. Smith. Would it be a good thing to have counseling?Mr. Sigler. Of course, I think  that the movement that is taking place in some places is good, and that is the public—what do we call them?Mr. Smith. They are volunteer workers.
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Mr. S igler. Now. some of them are no good, as you well know, but a good volunteer worker, in my judgment, is as good, if he is interested, as a good paid probation officer. And I  have seen this work. B ut we do not have a good, well-organized—in my judgment at least—volunteer system anywhere.
Now, the attorneys of the country, the young attorneys, at least, present are interested in this. And I know they are working at it.I do not know how much success it  has enjoyed. But I do know tha t these are the type of people tha t can help people, because they are intelligent. 2V man who will take his own time, without pay, to help me is going to be appreciated much more than you i f you are paid to do it. So T believe, yes, this can help.
To answer your question, I think tha t parole—T know it can be improved on, because we have so far  to go. I lielieve tha t we—we believe tha t we finally are coming into something in this guideline business, first in selecting the proper people for parole. We believe that, based on very limited experience, and if you asked me to prove it, I could not prove a thing to you. But I will see that you get this materia l tha t we are using. Mr. Hoffman is our research man and heads i t up. lie  has been working along with two of the best research people, I suppose, in America—Mr. Wilkins with the State Univers ity of New York at Albany, and Mr. Gottfredson who is now at Rutgers. They are. incidentally, still working with us as advisers on this thing.We believe that we are beginning fo r the first time to use a scientific approach for decisionmaking. This is the first time tha t I know anything  like th is is being done. And this is just  one of the  reasons tha t I am sort of pleading with you to give us a chance with this.
I do not say to you tha t I know this is going to work. I do not know. I can say to you, though, that  based on the last 7 months now, with the five insti tutions that we have worked with with the Federal Government, with the Bureau, the staff at the institutions are happy, the inmates a re happy with it. They th ink it is a grea t step forward. Those people are.
Now, the ones that  we are turn ing  down with this process are not going to be any happier than  those t ha t we turned down under the other  system. But we think—we know we are being fair, because in the guideline system, unless you can give good reasons in writing why you do not stay in these guidelines now, we say, you are staying in them. It makes it fair.
For  example, you and T are Parole Board  members and you are a liberal and I am conservative in my voting. So I maybe have been voting to keep them in a little  longer than maybe I should and you have been doing the opposite and maybe voting to turn  them out a little quicker than  you should. This  guideline procedure tha t we are using, based on the study of 5,000 cases to begin wi th, is bringing you in on this side and me back on this side, and the man today knows he is getting at  least a consistent judgment on his parole. Tha t is based on these five institutions.
The assistant to Mr. Carlson, who in my judgment  is prohablv closest to this, told  me the other day tha t th is is the only—no, he said this is by fa r the best th ing tha t has been done. The only th ing  about it is, he said, we are gettin g letters not only from staff, b ut inmates all over the country are wondering, when are you going to put  this 
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system in an over the country? So it is gettin g some favorable re
sponse from them.

May I read this to you ? I  do not know what it is, bu t it has been 
handed to me.

This also removes some of the uncertain ty of the indeterminate  
sentence, too. You know, in other words, we hear a lot about disparity  
in sentencing procedures. Again, judges are like Parole Board mem
bers, some of them are more conservative than others and some are 
more liberal. But again, the judges with whom we have talked about 
this like this. They like what we are trying to do.

You are from New York, sir?
Mr. Smith. Yes, I am.
Mr. Sigler. Well, I was a t a Judicial Conference of the Southern 

Distr ict not long ago and we ta lked to the judges about this thing 
and each of them asked us to send all the  material tha t we had to  each 
of them when I got home, simply because they said this is the first 
time tha t anybody has tried to do anything in this  way and the 
judic iary should have done it a long time ago. And we sent it to them. 
And we have not heard too much about i t from them, but they were 
interested. Even a prosecuting attorney in this city has asked for 
this, just  because he thinks  t ha t we may be on the right track from 
the standpoint of doing something consistently and fairly.  And that  
is as far  as we have gotten.

Mr. Smith. I think we all congratulate  you on this effort, this 
initia tive to try  to make the system more rational, provide guidelines 
so that  the inmates know some of the ground rules, and also providing 
rights of appeal and so forth.

I t seems to me th at this committee, a couple of years ago, star ted 
helping you by allowing, as I remember, the hearing examiners to 
hear a parole application  without  the presence of a member of the 
Board. Is  that not what we did ?

Mr. Sigler. Well, you—at least the Congress—gave us money to 
hire eight examiners. I  am not sure of th at. I was not here when that 
happened so I cannot say.

Mr. Smith. This was about 3 or 4 years  ago, bu t we star ted this 
thin g off. I am interested to hear t hat  you now want 30 examiners ?

Mr. Sigler. Yes, because, again, they are overloaded.
Mr. Smith. I  do not know how the Board ever d id it without any 

hearing examiners at all. Well, you did not do it. Tha t is what 
happened.

Mr. Sigler. Tha t is the answer.
Mr. Smith. Now, just two short questions. You said your cost was 

going to double under your new proposed program, and I would 
expect th at tha t is going from 8 to 30 hearing examiners.

Mr. Sigler. Tha t is pa rt of it.
Air. Smith. Plus suppor ting personnel—typists , file clerks, this  sort 

of thing?
Air. Sigler. Right.
Air. Smith. The other th ing was, in your statement, you said tha t it 

was your opinion tha t the Parole  Board should not be made inde
pendent because you appreciated the administrative support of the 
Justice Department. What kind of adminis trative support would 
tha t be ?



159

Mr. Sigler. Well, frankly,  we work with them on the thing tha t I 
just told you. They are going to support us in getting this money. They 
have bought our concept of what we should do and they have 
helped us-----

Mr. Smith . I suppose another example would be in regard to your 
prepared statement, in which you say Justice Department attorneys 
prepared it, subject to  your supervision and correction.

Mr. Sigler. Well, I think tha t would be fair,  because I  have t ried  
to sell the  Justice Department like I am t rying to sell you, frank ly, 
on this concept, because the Board  of Parole  a t thi s point in time be
lieves in  what we are doing. We do not  know again—I want to make 
this real clear, because I do not want  anybody sitting on that side of 
the desk thinking tha t I  am absolutely certa in th at I know what I am 
talking about because we have not been at it long enough. All the 
signs point good and it takes—you know, when you ask to have your 
budget doubled because you want to increase the size of your personnel 
100 percent, this sort of thing, t ha t takes some support. This would be 
one reason, yes.

Mr. Smith. Thank you very much, Mr. Sigler.
Mr. K astenmeier. The gentleman from Iowa, Mr. Mezvinsky ?
Mr. Mezvinsky. Thank you, Mr. Chairman. I  know we have another 

witness, so I will be brief.
As a new member, Mr. Sigler, I apprecia te the comments and also 

commend the members that  have been here prior  to my presence who 
have done a tremendous amount of work. I will ini tially  lead off with 
recidivism. What is the percent of  recidivism? Has it changed, has it 
increased in the last year, has i t decreased ? What has happened with 
it in the last year?

Mr. Sigler. Th at I cannot tell you. I  can tell you about the success 
rate as fa r as people living out the ir paroles are concerned at this 
point in time. And I cannot give it to you 100 percent or absolutely 
perfect, because I  do not have it  in front of me. But we have two di
visions in the Board of Parole—Youth and Adult. In the Youth Di
vision, fo r the most part, our members or examiners see these people 
soon afte r they get in, and especially w ithin 90 days i f they are sen
tenced under the Youth Act, either one of them.

They will set them off such and such a period of time. The second 
time around, almost 100 percent, I  can say 97 percent and be safe, they 
will parole  him. This is not cont ract parole by the books, but actua lly, 
it is, because we see them on time and set them off and say if you do 
so and so, the  next time they come around, we parole them.

Our success ra te there is about 64 percent—this  is the  result of a 2- 
year study. In  other words, 36 percent failure in the youth. But this 
is turn ing  most of  them loose on the second time around, serving a 
short period from the standpoint of their sentence, we will say maybe 
20 percent of their sentence.

Then from the standpoint of the adults. 78 percent of our people 
who are being placed on parole now are successfully completing the ir 
parole. On the face o f it, it would look like the recidivistic tvpe of 
adult  prisoner is doing better. But this is not true, because we do not 
parole as many in the adult type.

So the figures look good, but they  are not. So that  is about the wav 
we are doing from the standpoint of successful parole.



160

Mr.  Mezvinsky. I  th in k you r pro jec t may  yield some answer s on 
rec idiv ism. We should  have a clear pic tur e of what is happening . So 
I  would reques t wh ate ver  inf orma tio n you could give  the  committ ee 
con cer ning that .

The  next item, I wan t to  focus on is indepen dence. I cannot un de r
sta nd  why you hav e to tie  you rse lf to  Jus tic e. Do you not underst and 
th at  i f you are  a pri soner and those t hat are pro sec uting  you are  part  
of  the De pa rtm en t of  Justi ce , th at  wi tho ut a question, you have  the  
pro blem as to  wh at fa ith  the y have  in the parole process? I mean do 
you not un de rst an d th at  a person who has been prosecuted bv a Fe d
era l agency which is u nd er  the  D ep ar tm en t o f J us tic e and  now is hav 
in g a he ari ng  befo re oth ers  who are also un de r the  De pa rtm en t of 
Justi ce , th at  he  will  have ques tions as to  th ei r objectivity ?

Mr. Stgler. T unders tan d.
Mr. Mezvinsky. S o why do you  f ight  so ha rd  a ga ins t indep endence ?

T do not un de rst an d it.
Mr.  S igler. Sir , I  am n ot fig ht in gt ha t h ard .
Mr. Mezvinsky . Yo ur  sta tem ent is very clear, we do not  share ----- -
Mr. S igler. T hat  is righ t, and  I  believe th at , and I have t rie d to  ex 

pl ain why I believe th at .
Mr. Drin an . Wh v?
Mr.  Mezvinsky. W hy  ? T ha t is what  we w ant  to know.
Mr. Stgler. As T say,  m aybe T did  n ot  m ake th a t very c lear .
Mr. Drtnan. Tt was  not clear a t all.  Why  ?
Mr. Sigler. Well, again , I  w ant to  be cand id. I  do  no t feel t hat  th ere  

is any pressure, any  more pre ssu re fro m the m th an  there migh t be 
from Members of  the  Congress , fo r example. Th ere is no th ing to  say 
th at  any body in th is  Uni ted Sta tes  cannot come to  the  Ch air ma n of 
the Bo ard  or  a member of  t he  Bo ard  and  tel l him , I  know  so and so 
down a t such a nd such a place, he has been t he re  such and such a len gth 
of  tim e, and T th ink he shou ld be paroled.  My  experience ove r the 
yea rs, only in St ate government, has been th at with a small  opera tion 
like we have, we are be tte r in—I  alw ays  like  to  opera te in the State  
gov ernment un de r an um bre lla  sit ua tio n un de r a de pa rtm en t of 
ins titu tions .

Now, T will answer vour  ques tion th is  wa y:  T do un derst and th at  
the  man in the in st itu tio n would be suspicious  o f people who are rep
res enting the De pa rtm en t of  Jus tice. T un de rst an d th at , yes.

Mr.  R ailsback. Wil l the  gentleman  yie ld?
Mr.  Mezvinsky . T am triad to yield.
Mr. Railsback. I  ga ther  from yo ur  rem ark s th at you believe th at 

there is a va lid  reason to  be tied to th e De pa rtm en t of Justi ce . Last 
year  we had  a sep ara te bill  se tting  up  a juveni le insti tu te  and some of 
the  peop le from LEA A  said  we w ould  be be tte r off n ot ha ving  an in
dep endent juv enile  i ns tit ut e because i t is e asier t o ge t financin g if  you 
are  und er  the  Ju st ice D ep ar tm en t um bre lla.  A nd  hones tly,  from lis ten 
ing  to your  rem ark s today. T ju st  ge t the idea th a t you feel th a t be
cause you are  part  of  the  Justi ce  De pa rtm en t, you  have sold  them on 
the need fo r 30 he ar in g examin ers  a nd  the y are  going  to  go to ba t for  
you in r espect  to y ou r fu nd ing.  Ts th at w ha t you are sa ying?

Mr.  Sigler. Well , Mr . Railsb ack , no t exact ly th at way, bu t I  sup
pose T wou ld have to say  t hi s t o you. I f  I  h ave somebody fig ht ing  mv 
ba ttles  fo r me like  the Ad minist ra tiv e Divis ion  o f t he  D ep ar tm en t o f 
Justi ce—an d that is  thei r func tion, as you  know-----
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Mr. Railsback. I think  what you say is true. However, this  is what 
concerns me. I am not sure that  I agree with your position.

Mr. Mezvtnsky. I  do not want to belabor the  point, and I want to 
say, just for the record, tha t if  the main purpose is to provide the pro
tection for the prisoner and for his  rehabili tation, and i f the argument 
is simply tha t Justice  can give you the muscle to receive the funds, 
then I think the basic purpose of parole is being subverted.

With that , I  will yield back the rest of my time.
Mr. Drixan. May I make one point?
Mr. Kastenmeier. Yes.
Mr. Drixax. I do want  to belabor the point. I think it is essential 

to our deliberations here. I  think tha t it is very relevant to point out 
that your predecessor, Mr. Reed, said to this subcommittee in the April 
1972 hearings, and I  quote:

One of the  things I did requ est before  accepting reappoin tmen t by Attorney 
General Mitchell was that  the re would he an exam iner  system, that  we would 
have additional manpower a s well as the  research  p roject th at  I have alluded to 
thi s morning. . . .

And he further  stated:
The re were many othe r areas that  were  a pa rt  of the und ers tanding with  At

torney General Mitchell when I accepted reappointment. . . .
That shows me the necessity of independence. Mr. Reed came on 

the Board only a fter  he had  gone to the prosecutor and obtained the 
conditions of his employment. And the continuing  conditions of your 
employment, anyone's employment, depends upon the Attorney Gen
eral. I think that  is precisely the reason why we want an independent 
Board. You have not given any reasons, with all  due respect, sir, why 
the present situation is acceptable.

I would like to ask one last thing.  What individual, precisely, cleared 
your testimony this morning in the Department of Justice? To whom 
did you submit this and who cleared it ?

Mr. Sigler. Nobody. I cannot tell you.
Mr. Drinan. It  was cleared? It  was submitted to someone in the 

Department of  Justice?  Mr. Reed conceded that  point  a year ago here. 
The chairman asked whether he had cleared his statement with anyone 
in the Department. Mr. Reed said “yes,” that  he was required to clear 
it with  someone.

Now. I am just asking, who clears it?
Mr. Sigler. Well, I work with two lawyers in the Department of 

Justice.
Mr. Barry will answer tha t question, because he knows bette r than I.
Mr. Barry. I will try to do my best, gentlemen.
Like any other comment on legislation, it merely clears th rough  the 

Deputy's  office, where the congressional liaison with Congress takes 
place so that  we are takin g a consistent position in this legislation, this 
proposed legislation, with other proposed legislation, like II.R.  6046, 
the administration 's bill for the reform of the entire criminal code, 
which contains parole. This is a regular, standard operating procedure.

Mr. Drixax. Mr. B arry, th is proves my point, that you have to clear 
with the people who represent  the Attorney  General, represent the 
prosecution. So th is all demonstrates the precise point that we have 
made in the bill, that the Board should be independent, that you should 
not have to clear the parole functions.
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This is precisely the point tha t has been made here this morning, 
that  we heard all over the country in Federa l prisons. They do not 
trust the Parole Board because it is the creation of the Attorney 
General.

Mr. Smith. Would the gentleman yield?
Mr. Drixax. Yes.
Mr. S mith. This is a philosophic argument, o f course, and it  would 

seem to me that unless there  has been some showing in the hearings 
tha t you have had and so for th that the prosecutor, hav ing finished his 
job of having convicted a person, his job is finished unless he has a 
vested interest in constant harassment and so forth. It  would seem 
to me that even though the Parole Board was under the Justice  De
partment, it is an entirely different function of the Justice  Department 
and I would say perhaps has  an attribute of the  name of the Depart
ment—that is, Justice. Because I think  it seems to me t ha t once a 
prosecutor has finished his job and secured a conviction, he is through 
with that case. Then from then  on, parole, probation, the other aspects 
are not his business.

But here again, it is a philosophical argument.
Mr. Drixax. Except  that  2 years ago and continuously, the  A ttor

ney General, John Mitchell, was saying how the Parole Board was 
going to be run. Mr. Reed went and asked for something and it was 
John  Mitchell who said tha t the Parole Board shall be run thus and 
so. That  is not discontinuing the role of the prosecution.

Mr. Smith. No, but under the organization of the  Paro le Board as 
it has been set up, of  course, you go to the head of the Department in 
which you are for  approval of  what you are going to <,l°- Now I do not 
see anything bad about that.  You may be perfectly right, tha t an in
dependent Parole Board would be better. But I do not really think, 
except to the extent tha t an inmate may not trus t the Department—but 
this would have to, I  should think, have to be proved by the results of 
the Parole  Board and what actions they took.

Mr. Kastexmeier. Tha t concludes the examination of Chairman 
Sigler. I would like to ask the Chairman, since we have had a far- 
ranging, somewhat philosophical, at times, discussion and dialog 
this  morning, whether, confirming suggestions he made about the more 
technical aspects of the bill, we might be in touch with him by the staff 
and whether he would be available for a fur ther  session which will 
deal more technically wi th the bill ? Would you or your counsel ?

Mr. Sigler. Yes, probably both of us.
Mr. Kastexmeier. Wo will appreciate it. I  th ink basically the dif 

ference this morning is that having seen what this subcommittee 
viewed in terms of corrections throughout the country in the Federal 
system, we felt th at a quantum jump forward was essential in terms of 
the form of the structure of the parole system and its procedures, along 
the lines of certain court decisions. This being a government of laws 
and not  of men, it  seemed to us appropriate  th at there be a legislative 
inpu t into th at question of what, both procedurally  and structurally, 
the Federal parole system might look like. We preferred this, rather 
than  to proceed somewhat more tentatively along experimental 
grounds through your own adminis trative efforts, laudable as they 
may be and have been. I thin k th is is the essential difference between 
us and that we surely seek the same ends.

Mr. Sigler. I am sure that is true.
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Mr. Kastenmeier. Following this committee meeting, we would 
like to get in touch with you as to an appropriate  time for your 
appearance, suitable for you and the committee. In  any event, this 
morning, we are deeply indebted to you for your appearance, Mr. 
Chairman.

Mr. S igler. Thank  you. May I say, it has been stimulat ing.
Mr. Drinan. Thank you very much.
Mr. Kastenmeier. It  is rath er late to be calling our next wit

ness, Mr. Antonin Scalia, who is Chairman of the Administrative 
Conference.

I would ask Mr. Scalia to come forward. We can discuss how far  
we can proceed today.

Again, the Chairj in behalf of the entire  committee, would like to 
express our thanks to Chairman Sigler  for his appearance.

Mr. Scalia, with your advice and consent in the matter, let us 
attempt to proceed. We may be inte rrupted by a  quorum call or a vote. 
At that point, we can determine whether to proceed fu rther th is af ter 
noon or whatever is your  pleasure in term s of your own problems.

TESTIMONY OF HON. ANTONIN SCALIA, CHAIRMAN. ADMINISTRA
TIVE  CONFERENCE OF THE UNITED STATES; ACCOMPANIED BY
RICHARD K. BERG, EXECUTIVE SECRETARY

Mr. Scalia. That  is fine. I am ready to proceed whichever way suits 
your convenience.

Mr. Kastenmeier. We have your 18-page statement, with various 
materials  attached.

Mr. Scalia. Yes, sir. The attachments do not need immediate exami
nation, I would not think, and I will try  not to cover the whole 18 
pages during  the course of this testimony.

Mr. Kastenmeier. You proceed as you wish. In any event, your 
entire statement, with attachments, wiil be made part of the record.

[Mr. Scalia’s statement appears  at p. 193.]
Mr. Scalia. Fine.
In the course of proceeding, you have your own rules and your own 

desires. I  am sure, but as far  as I am concerned, I do not mind being 
inter rupted as I go along. I  do not ra ttle  very easily when I  am read
ing. anyway.

Mr. Chairman and members of the subcommittee, I  am grate ful for 
the opportunity of testi fying  concerning parole reform legislation. 
The Administrative  Conference is, as you know, a permanent,  inde
pendent Federa l agency, charged with studying the administrative  
procedures of Federal agencies—and making recommendations for 
improvement to the Congress, the President, and the agencies.

Parole has in the past been insulated from the critical analysis of 
those concerned with problems of adminis trative procedure by the 
assertion tha t it was a privilege, a m atter  of grace, ne ither to be ex
pected, nor to be earned, granted without  necessity rhyme or reason 
at the indulgence of the sovereign. Since no prisoner had a rig ht to 
this boon, none could complain of its denial. However accurate this 
view may once have been, it surely no longer comports with the real 
place of parole in our criminal law.

Parole cannot be viewed as simply a windfall , because in fact the 
entire penal system is premised on its availabili ty. Congress pre-
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scribes maximum sentences and judges sentence individual defendants with the knowledge tha t parole is available and in the expectation tha t a prisoner who demonstrates his desire for rehab ilitation will not serve the maximum term or anything approaching the maximum.Grants of parole are not a series of random acts, but a major and regular  part of the administration of our system of criminal justice. The U.S. Board of Parole conducts annually about 20,000 proceedings relat ing to the grant,  denial, revocation or continuation of parole.The Board controls approximate ly two-thirds of the time actually served under fixed-term Federal sentences and all of t he time served under indeterminate sentences. Thus, the actions of the  Board have greater and more immediate impact on the average Federal prisoner than  the action of the court which sentenced him. The exercise of such authority is a fearsome responsibility, and every effort should be made to assure tha t its exercise is ra tional, evenhanded and consistent with our notions of procedural fairness.
A lit tle over a year ago my predecessor as Chairman of the  Conference, Roger C. Cramton, presented testimony to this subcommittee concerning parole reform legislation s imilar to tha t which is now be

fore you. He described a Conference study of the procedures of the 1 T.S. B oard of Parole, and a proposed recommendation a rising from the study which was to be considered by the Conference at its J une  1972 Plenary Session. The proposal was in fact adopted by the  Conference, as its recommendation 72-3, without change and without dissent. I submit a copy as an appendix to my testimony. I  will not cover tha t portion of my prepared statement which summarizes the recommendation, because I  th ink all of you gentlemen are broadly famil iar with it.
I would like, however, to describe our subsequent efforts to have those recommendations implemented.
On Jul y 5,1972, we transmitted the recommendation, after  its adoption, to  the then Chairman of the Board, George J.  Reed. In October, we received a reply from Mr. Reed’s successor, Chairman Sigler , who has just  testified before you, substantially  rejecting all of our proposals. I  submit th is correspondence fo r the record, together with an internal memorandum comparing the response with the recommendation.
Mr. Kastenmeier. I must interrup t a t this point, because a quorum has been called, and under the new procedures, votes and quorums take •15 minutes exactly, rather than 30 minutes which formerly gave us a little  more time to complete or continue testimony.
The subcommittee will recess this hearing and Mr. Scalia’s testi

mony until 1:45 this afternoon, at which time we will reconvene.Unti l 1:45, then, the subcommittee stands in recess.

AFTER NOON SESSION,  2 P. M .

Mr. Kastenmeier. The Subcommittee on Courts, Civil Liberties, and the Administ ration of Justice of the Committee on the Judicia ry will 
reconvene.

When we were in terrup ted by quorum call. Mr. Scalia had reached a point at the top of page 4 in his prepared statement. Mr. Scalia, if you will do so, we urge you to continue at  tha t point.
Mr. Scalia. Thank you, Mr. Chairman.
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I  would  l ike  to  t ake care of a m at ter  o f cour tesy th at I omitted th is 
morning  in my has te to get  in as much  as poss ible  before  the  hell. 
W ith me I  have M r. R icha rd  Be rg,  Exec utiv e S ecret ary  o f the Ad min
is trat ive Conference.

Mr.  K astenmeier . We are pleased to have Air. Be rg  i ntro duced.
I neg lected th is mo rning to  say , as a preface , that  th is  subcommittee 

feels pa rt icul ar ly  close to  the Ad minist rat ive Conference.  We  have 
au tho riz ed  ceil ings  in th e pa st and  have had some overs igh t of its 
work, we have been ve ry fav ora bly  imp ressed wi th  th e form er ch ai r
men  an d Air. Cram ton  and you rse lf, Mr. Scalia, and we have note d 
the increase in the du ties and the  responsibil itie s of  the Conference 
an d in  the work th at  you hav e gone into  an d we are very pleased to 
welcome you here today.

Air. Scalia. Th an k you, Air. Chairm an.  As you know , the fee ling 
is mutu al  and we’re ha pp y to  be of any ass istance  to th is  committ ee 
in  pa rti cu lar. In  th is morning ’s episode, I  th in k I  made refe rence 
to  t he  Con ference’s r ecomm endatio n which you are  fam ila r wi th,  a nd  
I  was  about to discuss the  efforts we ha d made to  implement th at  
recommenda tion . I t  was adopted  by the plenary session of the Con
fere nce  in  June. On Ju ly  5,1972, we t rans mitt ed  th is recommenda tion  
to  the the n Ch airma n of  t he  Board , George J . Reed . In  October, we 
rece ived  a rep ly from Air. Reed’s successor, Alaurice II . Sig ler , r ejec t
ing subs tan tia lly  all ou r proposals. I sub mit th is  correspondence fo r 
th e record , toge ther  wi th an  int ern al memo randum com paring the 
response w ith  the  recom mendation. The y are  a tta ched  to my prep ared  
sta tem ent. We have since th at  tim e-----

Air. K astenmeier. Air. Scalia, one th in g you did th is mo rning , 
wh eth er  you were  well adv ised  to do so or no t, is to say th at  you 
might  be in te rru pt ed  in your  presen tation.

Air. S calia. Yes, sir.
Air. K astenmeier. I n  your  sho rt experience in the Conference,  is it  

common fo r agencies to  subs tan tia lly  rej ec t your  pro posals? Is  th is 
sometimes done,  seldom, or  how would you chara cte rize it?

Air. Scalia. I  wou ld th in k seldom would he a l itt le  too opt imis tic. I  
wou ld say some times it  is done. Th e problem is th is : Alost of our 
recommen dat ions have not a pp lie d to ind ivi dual agencies. Alost of th em 
have  been of  much broader appli cabil ity —to  a lot  of agenc ies which 
all  hav e dif ferent  problems, and for all of  which  th e recommendations 
ma y be desirab le but  in d iffere nt degrees.

I  t hi nk  i t is fa ir  to say th a t those o f o ur recommenda tion s th at have  
been na rro wl y direct ed to a pa rti cu la r agency have  gen era lly  been 
ado pted. In  fac t, one of  the rec urren t debates th at  occurs wi thin our 
membership  is wh eth er we ough t to  devo te ou r att en tio n to bro ader 
problems such  as  ru lem aking  of general ap pl icab ili ty  and pub lic access 
to th e process—w hethe r we ought to get  into these  broad-based prob 
lems in view of the fa ct  t ha t it  is much more difficu lt to imp lem ent  a 
gen era lize d reco mmendation. As ou r experience  shows, it  is much  
easie r as fa r as implementa tion is concerned to get  i nto  one pa rti cu la r 
agency , do  a complete  job , and  d ire ct o ur recommenda tion s specifica lly 
to  that agency. Na rro wing it t o th at  class of reco mmendations, I th ink 
it  f ai r t o sav th at  seldom h as  th e r ecommendation been t ota lly  re jec ted  
as was th e case here.
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On th e othe r hand , as I  say  la te r in my tes timony , I  do n’t mean to 
im ply th at  the Bo ard is at  all  outside  of its righ ts  in do ing  th at . We 
are only sup posed to recom mend and not t o decree. I  also shou ld add  
a f ac t wh ich  I  do no t have in  my p rep are d tes tim ony but  which a ppears 
fro m Professo r John son’s re po rt which you saw last  y ear: T he  Board  
was  very coopera tive  in ou r study. They did  affo rd our consult ant, 
Pr ofesso r Joh nso n, every cou rtesy and  let him  look into eve ry aspect 
of  th ei r ope rat ion . I  c ert ain ly do n ot  claim  th at  the Bo ard  d id  not give 
th is  m at te r tho rou gh conside ration.  I  do say, however , th a t the  fact  
is th a t they  have , acc ord ing  to th ei r Octo ber le tte r anyway,  subs tan 
tial ly  rejected every thi ng  t hat we concluded is necessary .

Mr. K astenmeter. P erha ps  I  shou ld let  you conc lude  y ou r rem ark s 
on th is  po in t ra th er  than  tr y  to an tic ipa te som eth ing  rega rd ing rec
om menda tion s th at  are  accep ted or  implemented.

Mr.  Scalia. A lri gh t. I  th in k the in ter rupt ions  would be especia lly 
ap pr op riat e la te r on where I  do hav e a numb er of  indiv idua l points , 
one by one, in th is pa rti cu la r area. I  th ou gh t t he  w hole  process might  
move fa st er  if we ju st  ju mp ed in as we ha ndle each  point . Th is whole 
firs t p ar t is o f a piece, I  thin k.

Since re ceivin g th at  let te r fr om  Cha irm an  Sigl er,  we have at tem pte d 
to  induce the  B oard to change  i ts mind by wo rking  th ro ug h its  p aren t 
agency, th e De pa rtm en t o f J us tic e—w here , I  th in k it  is  f ai r to say, we 
fou nd  in some quart ers  more symp ath etic ears . Th is effo rt, however, 
ha s ul tim ately  yiel ded  lit tle  frui t. We  hav e been adv ised inform ally 
th a t Ju st ice has  m ade a final decis ion concerning the ex ten t to which 
it  will seek imp lem entatio n of our recommen dation—to wi t. only  to 
the e xte nt of  pe rm itt ing th e assis tanc e o f counsel at the parol e hearing. 
Th is  seems to  us of minor consequence if  none o f th e o ther changes  p ro 
posed in  our  rec ommen dation is adop ted . W ith ou t p ublished sta nd ards  
go verni ng  parole , w ith ou t access to th e file that  shows how tho se s tand 
ards  a pp ly  to the pa rt icul ar  case, and wi tho ut any req uir em ent th at  a 
reason  fo r den ial be given, a law yer would know  ne ith er  wh at pri n
ciples to a ddres s no r wha t al leged fa cts  to re fute.

Mr. Cohen . Mr. Ch air ma n. I  d on’t wa nt to in te rr up t the  t est imony , 
bu t t hi s is a  p oint  th at concerned me du rin g t hi s morning ’s te stim ony . 
I  not iced  th at  there is a diffe rence between your  reco mm end atio ns in 
th a t you ta lk  in ter ms  o f counsel whereas the  t est imony th is  m orn ing  
fro m the Pa ro le  B oard tal ke d in ter ms  o f a  rep resentati ve  o r an adv o
cate and then  later  Mr. Sigler  i nd ica ted  th at  the  a dvoca te could be an 
att orney bu t only if  we recognized that  the  att orne y as an  advoc ate  can* 
not act in a n adv ersary  capac ity . Now. the  question th at I  rai se is w ha t 
is the significance  of al low ing  an a tto rney  or any advoca te o r an y r ep re
senta tive to  att end a par ole  he ar in g if  there  can  be no cha llen ge to issues of  fac t?

Mr. S calia. Yes, sir. W ell,  it was my u nd ersta nd ing th at  what Ch ai r
ma n Si gler  said was th at  they  were  going  to allow att orneys  as we 
reco mmended—o r a t lea st in  thei r p ilo t progra m,  wh ich  is not  quite  the 
same  thin g as say ing  tha t they are  going  to do it.

Mr . Cohen . On page  5 o f Mr. Si gl er ’s tes tim ony, he ind ica tes  “As 
lon g as he  real izes  th at  parole  release de termi na tio ns  do not . and  
sho uld  no t, invo lve an adversa ry presen tat ion  o f issues of law  or f ac t.” 
Th e question I  raise here , mos t ad min ist ra tiv e decis ions, in terms  of 
why go  to  the problem  of sett ing  up  a n appe lla te review system where,
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fo r the  most pa rt , it sim ply  conf irms  the  findin g of  fa ct  unle ss you 
hav e c lea r con vincing evidence to  ov er tu rn  them . I f  t he  pr iso ne r isn ’t 
allowed  to cha llen ge the  f ac t u pon which  th e Pa ro le Bo ard is go ing  to  
base it s find ings, we engage in a ra th er  m eaningless  e ffort .

Mr. Scalia. W ell,  I can confess  no t to  be clear on wh at  the Bo ard 
int ends  by allow ing  counsel, but  w ith  re ga rd  to  th at  na rro w lim ita tio n 
th at yo u j us t read , I  do not int er pr et —I  d id  no t i nt er pr et  that to mea n 
th at th e la wy er could n’t par tic ip at e in t he  proceedin g. I in te rp re t it  to 
mean—p erha ps  too  op tim ist ica lly —sim ply  th at  the Bo ard was not 
go ing  to cha nge  th e pro cee ding in to  a for ma l, on- the-record, adv ersely  
type  proceeding.  T hat  wo uld be like a cou rt t ri al  w ith  a righ t to  cross- 
exam ine. That  is  somethin g, b y th e way , t hat  th e Ad minist ra tiv e Con
fere nce  does no t pu rp or t to des ire eithe r. I th in k there is a general  
agreeme nt t hat  the  proceed ings should st ill  be general ly i nfo rmal-

I d id  no t in te rp re t the cha irm an ’s comm ents  as pess imistical ly as you 
did . I wou ld assume th at  the law yer could comment on the fac ts 
pro vid ed  he doesn’t int end to do it  in  th e normal form al  cou rtro om  
fas hio n—m aking for ma l objections, seeking to cross-examin e, to  sub- 
pena w itnesses  and  so fo rth . I  t ho ug ht  t hat was all  t he  l im ita tio n was 
me an t to  im ply . A s I say, righ t now, it  is  so mewhat vag ue and we will  
have to see w ha t i t rea lly  means. In  a ny  case, I  t hi nk  in th a t commen t 
I  ju st describ ed wh at the con ference  i nte nd s—namely, th a t there be a 
law yer p resent, who can speak to mat ters  o f fact  t hat are  b roug ht  up. 
Other wis e h is presence  is  no t v ery  usefu l. But  th e pro cee din g is no t to 
be tu rned  into a  section 556 or 557 AP A-ty pe  proce edin g.

Mr. K astenmeier . Furt her  in re lat ion to Mr.  Coh en’s question, do 
you  feel there is value in ha ving  access to a law yer , counsel, no tw ith 
stan ding  the  fact  that  these  are  not ad vesary proceedings  ?

Mr.  S calia. Su rely. Th ere  are num erous inform al ad judica to ry  p ro 
ceed ings  whe re p ar tie s de sire  to ha ve counsel  present.  O r even take p ro 
ceedings  that are much m ore removed fro m for ma l ad jud icat ions  tha n 
these inform al ad jud ica tio ns—leg islative-ty pe  p roceed ings before th is 
commit tee or  a ny  comm ittee  o f Congres s, where a witness of ten  seeks 
to  app ea r w’ith counsel. I t  do esn’t  necessar ily mea n t hat  you are  going  
to  have a cou rtroom tri al . I th in k the  role  of counsel before  the  Pa
role  Bo ard, since  it  is no t a leg islati ve -ty pe  hearing , would  be much 
dif ferent  th an  the role  before  anybody of  th is sor t. But  my po in t is 
th at to  say  i t is n ot  a cour troo m tr ia l is not  to say you don’t  need  a  l aw 
ye r or  th at a law yer is no t ap prop ria te .

Well, to con tinu e with my descr ipt ion  of  wh at  h as happened  since. 
We  hav e rec eive d no  fo rmal com mu nicatio n fro m t he  Boa rd  o r the  D e
pa rtm en t on th is  subject  since Ch ai rm an  Sigler ’s l et te r of  Oc tober 20, 
so I  do n ot  pur po rt  to give  you th ei r p resent  position firsthand . I  hope, 
of  course,  it  h as changed. Ju dgin g f rom Ch airm an  Si gl er ’s test imony 
th is  mornin g, I  ga ther  it has  changed .

I migh t j us t describe b riefly w ha t I  un de rst an d t hat p res en t po sit ion  
to  be as com par ed wi th our recommenda tion s. App aren tly , Ch airm an  
Sigler  now says th at the appeara nce of  an at to rney  at  the he ar in g is 
acceptable  an d t hat a  writ ten s tat em ent o f reasons wil l be given . T hos e 
were  two  of  ou r key reco mmendations. On the  la tt er  of  the m,  it was 
no t cle ar fro m the  tes timony  wh eth er  th at  wr itt en  sta tem ent of  rea
sons will  be pub lic,  which is an im po rta nt  part  of w’ha t we th in k is 
necessary . I exp ect  t hat  i t is int ended they  wil l be pub lic,  bu t I  th in k
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it  is som ething th at  has to be cheeked  on fu rthe r. In  any  case, bo th 
of  these changes , allo win g att orn eys and givin g wri tte n sta tem ent of 
reason s, as I  un de rst and Ch air ma n Sigle r's  tes tim ony, only  ap ply in 
th e p ilo t pr ogram . 1 don ’t underst and t hat  th is  will be done in all  th ei r 
proceedings. Th is is ju st a par t of thei r pi lo t prog ram and pi lo t pr o
gram s are,  of course, me ant  t o tr y  o ut th ings  a nd  if  the y don’t work, 
you  dro p them.  So, I don’t know  to w hat ex ten t i t ca n be s aid  th at  these 
recommenda tion s have now been accep ted. I  don’t mea n to demean a 
pi lo t pro gra m.  I t  may well be th at  at  its  cu rren t level of  fund ing 
there is no way t he  Bo ard  could do all of  t hi s excep t on a pi lot  basi s 
only . Maybe the y don’t have enou gh money  or  eno ugh person nel  to 
jump rig ht in an d a pp ly  it to  all  the ir hear ings.

Mr. Drin an . Cou ld I ask a question,  Mr. Ch airma n.
Mr.  K astonmeiek. Mr. Dr ina n.
Mr. Drin an . On page 4, you say th at we hav e been adv ised in 

fo rm all y th at  Justi ce  has  mad e a final deci sion  con cerning the  e xte nt  
to  which it will seek implementa tion  of  ou r reco mmendation. I  ask 
you  for  a ba llp ark f igure  on th e tim ing . W e have ha d several At torneys 
Genera] since t hen ; when was  th is infor ma l adv ice  g iven to you ?

Mr.  Scalia. I t was given just befo re the  resig na tio n of Mr. Kle in-  
dienst . I have n ot tri ed  to reraise thi s mat te r lx;fore  th e new At torney  
Gen eral . I fra nk ly  did  not  th ink it  wou ld be ap prop ria te . I th in k it  
is an ins titu tiona l pos ition a nd  I  th ink o r th ou gh t i t to be t hat  an d------

Mr.  Drinan. li e  cha nge d anoth er th ing . He  wants  to reinvest iga te 
Ke nt Sta te now and 1 th ink,  Mr. Ch airma n, it  might  be ap pr op riate 
fo r the subcomm ittee  to find  out wh eth er he made the final  decis ion 
ino perativ e.

To what extent  did  Mr. Sigle r change  now th at  the  att orney was 
allowed  and  the pri soner get s a reason. Those are the  two  po ints 
th at  you feel he soften ed on.

Mr.  Scalia. I t  seemed to  me, from his  te stimo ny, that  they are  w ill 
ing to  do th at , thou gh  as 1 say it  isn ’t cle ar th at  he is g oin g to make 
th e reasons public. I underst and from one of  the staf f th at  is the  
in ten t. If  so, and if the reason s th at  are  given are  in sufficient detai l 
as set f or th  in  our  recomm endations, th en I th in k------

Mr. Drin an . Yon have  never seen a  piece of  pa pe r ?
Mr.  Scalia. No, si r;  I hav e no t he ard of ei ther  of  these changes 

in  position  un til  toda y.
Mr. D rin an . Th an k you.
Mr. Scalia. I f  you read the  let ter  of Oct obe r 20, it  was ra th er  con 

clus ive a nd ther e was no use in pressing th e m at ter fur th er .
Mr . K astonmeier. Pe rh ap s if  the  gen tleman fro m Massac husetts  

wou ld lea rn  of the  Justi ce  De pa rtm en t's  position bu t th at  pos ition 
was  no t then public no r is it  now. Tha t is no th ing you can rely  on in 
ter ms  of a forma l pr in ted sta tem ent , I tak e it. The only  th in g in 
wri tin g you have is Ch air man  Sig ler 's le tte r of Oct obe r 20, is th at  
cor rec t ?

Mr.  S calia. Yes,  sir,  th at  is co rrect.
Now, as to  two  othe r pro vis ion s in which Ch air ma n Sigler  said 

th at  some c hanges a re being made. Fi rs t, t he re are t he  guide line s which 
he mentioned in his sta tem ent . I have not  seen the se guide line s and 
I am not sure  how they read. The y may  lie the  equ iva len t of  the 
rule s and  s tand ards  that  we suggest , s et tin g fo rth  th e factors to ap ply



169

to the determination tha t has to be made. Tf so. they would go toward implementing our recommendations. Again,  however, it  was not clear 
from the testimony whether these are intended to be made public or not. I t is essential in my mind and that  they be made public, and that  
would lead me to believe tha t they are intended to be made public. I also understand from one of the staff people who was here, tha t was the intent. If  so. and if those guidelines are in sufficient detail, 
then apparently the Board is willing to come around on that position as well.

Last, on the matte r of access to the file: As I  understood the chairman's testimony, he did not say that they were now willing to permit that.  He did say tha t he would favor  it in principle if the problem 
tha t some of these documents are not with in the control of the Board could be solved—that is, th e fact that  it is not up to the Board to release presentencing reports and such other things.

It  seems to me that this knot has to be cut a t some p oin t; somebody 
has to sta rt the ball rolling. The conference recommendation included a recommendation to the judicial conference tha t the judicial conference provide for sentencing judges to state whether and 
what portions of the presentencing reports could be made available to the prisoner. Now, frankly, I am not about to press the Judic ial Conference to do that until it is clear to me that  the Board of Parole  is going to let the prisoner or the prisoner’s counsel look at i t because 
I would be asking them to do an empty thing, to make available p re
sentencing reports which the Board of Pa role says i t won’t let anyone look at. So, i t seems to me th at at some place we have to break out 
of the circle. And I don’t know why the Board could not begin by a t least allowing the prisoner and the counsel to use those papers within the file that presently are not subject to the control of some other 
agency and would not raise certain other problems such as revealing informants and so forth.

You might recall from Chairman Cramfon's testimony last year tha t we did take a very small sampling of some of these files, and there 
was something like only 3 out of 31 tha t contained any confidential materia l or any material tha t should not be given to the prisoner or to his counsel.

Mr. Cohen. It  wasn’t marked national security?
Mr. Scalia. Xo, I don’t think it  was classified.
I think tha t brings you up to date as far  as I can. because la m  really talking about positions I am not too clear on when I describe 

what the Board is now willing to do. But I think  it brings you up to 
date as far  as I can on our recommendations and the result of the attempts to implement our recommendations.

As I said before, we have been established only to recommend and not to dispose. We have no power, and no desire, to exact auto
matic compliance with whatever we say. But when a recommendation as well considered as this, as moderate, and as enthusiastically en
dorsed. is wholly rejected by the agency to which it is addressed. I 
think it our responsibility to bring the recommendation and the rejection as forcefully as possible to the a ttention  of the Congress. Our 
proposal did not call for legislation. It was addressed to the Board of Parole, and there is nothing in it, with the exception of tha t por
tion dealing with the confidentiality of presentencing reports, which 
could not be implemented by the Board under its existing authority.
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Up unti l today’s testimony a t least, I could say it was my conclusion, afte r almost a year of  intensive efforts to secure implementation, tha t this recommendation will, in fact, not be accepted unless the Congress intervenes. I  bring  this  to your a ttention both because this subcommittee is now considering parole legislation and because the Jud icia ry Committee has substantive ju risdiction over the conference and has demonstrated a sympathetic interest in our activities and our effectiveness.
Mr. Kastenmeier. Mr. Scalia, on the point you just  made, unlike clearly most other Federal agencies or entities, the  Board of Parole is now, and has been, in terms of responding to suggestions, defensive to *a fault. It  had not been willing to admit tha t outside experts have in fluenced any of the changes, i t has not  been willing to concede that the inquiries of this committee in the past have led to anyth ing fru itful with respect to the attitude of the Board. It  has not even been willing  to follow recommendations made in modest and reasonable quantity by your Conference. It  would, therefore, seem that the Board even as to changes it makes, is unwilling to concede that  any other en

tity in or outside of the Government has contributed. I think  this insular  at titude of the Board is very unfortunate  and doesn’t lend itself very well to working with other parts  of the Government.
Mr. Cohen. Mr. Chairman, may I add to your comments which I  think are quite accurate? It  seems to be particularly striking and 

ironic, tha t one of the greatest sources of prisoner frus tration is tha t of not giving facts or reasons for particular  decisions made by the Paro le Board and I thought i t ironic to look at the ir response to your lette r containing suggested recommendatitons for changing the present Parole  Board. Thei r response to tha t lette r gave no reasons for thei r rejection of your recommendations.
It is a source of frust rations righ t here on the committee and I  am certain  it is to Mr. Scalia, but I was wondering, whether or not we 

might  request detai led reasons for th at o utright rejection. I wonder if we could request that  ?
Mr. Kastenmeier. Yes; th is indeed is one of several reasons why we have requested Mr. Sigler  to come back. We would like more technical colloquy or dialog with him about the bill and o ther matters. This statement and the exchange of correspondence on the recommendations and other matters, will be an appropriate item of  discussion. *Mr. Scalia. Mr. Chairman, in this connection, I am moved to say one thing in defense of the Board—which also happens to be part  of our recommendation: I have felt somewhat guilty  in making these 

broad gage recommendations and describing the failure to imple- «ment them, when I have recalled that at the time our consultant’s study was made, the Board consisted of eight Commissioners and eight Hearing  Examiners to conduct approximately  20,000 proceedings in 
the course of a year. There is no way tha t these recommendations 
could even be commenced with tha t kind of a staff and I am sure that  the  inadequacy of staff and funding has caused the Board to think 
small. I t could not do otherwise. I  th ink it must be borne in mind that  is an essential ingredient of the whole problem, and if we are going to ta lk about making many of these improvements without a substan
tial increase in the size of that  funding  we are being absolutely unrealistic.
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Mr. K astenmeier. The point is well taken, you may continue.
Mr. Scalia. Let me now turn  to the  bill before you, H.R.  1598. Title  

I of  the bill would establish an independent Board of Parole and make 
major changes in Federal  parole procedures. I ts  provisions are drawn 
in large part from last year ’s bills, H.R. 13118 and H.R. 13293, on 
which we commented a t that time. I am pleased to note by the way 
tha t some of the provisions of H.R. 1598 reflect our previous com
ments. Title  I I of the bill would amend title  I  of the  Omnibus Crime 
Control and Safe Streets Act of 1968 to prescribe minimum standards 
for State parole systems as a condition of eligibil ity for Federa l 
grants. I will limit my comments to those provisions of the  bill which 
deal with Federal parole procedures and will not deal with matters  
of substantive parole policy—on which we have no par ticu lar ex
pertise—or on the proposed amendment to the Omnibus Crime Control 
Act.

I should emphasize at this point tha t the assembly of the confer
ence, which adopted our recommendations and which alone has author
ity to make formal conference recommendations, has not had an 
oppor tunity to consider this bill. Consequently, the views I express 
are those o f my office but not necessarily those of the full conference.

Let me first call attention to some of the organiza tional and struc
tura l provisions in the bill. H.R. 1598 would create  a Board of Parole 
as an independent establishment in the executive branch, severing it s 
present connections with the Depar tment of Justice. The Board would 
consist of a seven-member National Board and five Regional Boards of 
three members each. As under  present law, members would be ap
pointed for 6-year terms by the President with  the advice and consent 
of the Senate, and there is no provision that members may be removed 
only for good cause. The principal functions of the National Board 
would be to establish general policies and rules for the Board of Parole 
and to conduct appellate review of the determinations of the  Regional 
Boards regarding grant or revocation of parole.

First  of all, as to removing the Board from the Department of Jus 
tice : This was one of the recommendations in Professor Johnson’s re
port,  but  it wa9 not included in the conference recommendation. 
Though I have no strong views on the subject, on balance I think it 
preferable to keep all criminal law enforcement and penal activities 
of the  government under the control of a single agency—particu larly  
when tha t agency has been as responsible over the years and has such 
a hiirh repute among lawyers within and without the government as 
the  Department  of Justice. Independence for the Board is not, I  think, 
necessarily desirable in all matters.

Decisions in individual parole cases should certain ly be almost 
judicial in nature and free from supervisory influence. B ut the es tab
lishment of parole policies seems to me inheren tly bound up with 
prosecutory, enforcement, and penal policies, and should rationally be 
subject to the  same overall direction. In such matters, independence is 
far  from an unmixed blessing. I  confess that  my opinion on this po int 
may be colored by the fact th at  the Department was much more recep
tive than the Board to the  reasonable procedural  changes th at we pro
posed. Bu t the attitude which th at  displays may not be entire ly irr ele
vant. The Department has a broader view, and hence can perhaps  judge 
policy m atters perta ining  to parole more objectively. This relates to 
the chairman’s comments a moment ago about insularity , I  think  the
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word was. I think tha t has to be increased by rendering the Board 
entirely independent.

Mr. Drinan. Mr. Chairman, do you mind i f we inter ject ?
Mr. Kastenmeier. Before I yield to the gentleman from Massa

chusetts, I must point out tha t there is a quorum call. I will ask tha t 
we continue this hearing but that those members desiring to do so may 
be excused to  answer the quorum. I would ask th at you re turn forth
with, as soon as you answer the  call. The Chair may or may not inci
dentally  respond to th at particular call, but I  do thin k that i t is neces
sary to continue this. The witness has been extremely cooperative with 
this  committee and should not be forced to a further  recess. With t ha t 
announcement, I  yield to the  gentleman from Massachusetts.

Mr. Drinan. Would you tell us, Mr. Scalia, why the recommenda
tions of Professor Johnson was not included in the Conference recom
mendations ?

Mr. Scalia. I  was not only not chairman, I  was not a member of the 
Conference at the time. 1 have no personal recollection of that  a t all.

Mr. Berg. I t was deleted in committee.
Mr. Scalia. I believe it  was deleted in committee, not on the floor, 

so it would take the committee or a staff member of our office who was 
attached to the committee to provide the information.

Mr. Drinan. As you know, the body of the evidence is that Federal  
prisoners do not, in fact, feel tha t the Board of Parole is independent 
from those who put  them in jail. I see the reasoning behind your state
ment th at these things somehow should be unified. I  am wondering if  
this committee and the bill tha t we have could modify the language or 
explain  the language about the independence of the Board so that it 
would win the approval  of the Administrative Conference.

Mr. Scalia. Well, I don’t think you have to do anything to meet 
approval  because we haven’t disapproved it. The Conference just has 
not spoken at a ll as to whether i t should be independent or not.

Mr. Drinan. Well, as I see it, th is is one of the essential things  in 
the bill tha t the chairman has followed, and some others have fol
lowed and I would not want to compromise on it. I t seems to me rather 
essential that, it bo an independent agency such as the U.S. Commis
sion on Civil Rights and /or  some other agency tha t is not tied to the 
Department of Justice. I think  you were here this  morning when I 
made reference to John  Mitchell a year ago making commitments to  
the predecessor of Mr. Sigler about adding personnel. I t seems to me 
that when you have an independent director like tha t the Paro le Board  
is consciously or otherwise intimidated or otherwise influenced by the 
law enforcement people.

Mr. Scalia. Well, if I may respond to that.
Air. Drinan. Yes.
Mr. Scalia. I  am sure that  you’re correct about the a ttitude of the 

prisoners. I am not entirely sure th at there may not be some things 
tha t could be done short of cutting off the Board entirely from the 
Department of Justice to help that. I don’t thin k they ought to use 
Department of Justice s tationery in dealing with the prisoners—tha t 
one minor change might help somewhat. As I  suggest in mv wri tten 
testimony, I think you can achieve greater independence where inde
pendence is really necessary—that is, in the individual determina
tions—by prov iding  greate r security for the Board members so tha t
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they  do not m erely  serve at  p lea sure b ut  can  be removed  f or  only g ood 
cause.

Mr.  D rin an . Yes, we do th at , we cou ld add th at  to  th e legisla tion .
Mr.  Scalia. I f  you are  mak ing the Bo ard  an ind ependent agency , 

pre sum ably th at  is no t necessary. I am no t sure th a t—I th in k it  may  
be unrea lis tic  to assum e th at  by  ma kin g it  an ind ependent agency 
you'r e goin g to somehow e lim ina te any  influence of  the J us tic e Dep ar t
me nt th a t now exis ts. I t  is sti ll going to  be wi th in  th e executive 
bra nch . In  the  ev ent  o f a di spute between Ju sti ce  a nd  th is  Agency on 
a mat ter in which t he y have mu tua l intere st—and there will  be m any 
such  matter s—I  ca n' t believe, know ing  the way th at  the executive 
branch  ope rate s, th at  th is lit tle  Agency is going to win in a head-to - 
head confrontat ion on a major  m at te r like  th at . Ju st ice has  more 
clo ut by fa r in th e executive branch  and is go ing  to  win ou t an y
way.

So I th in k all  you may achieve by gr an tin g independe nce  is to  
he igh ten  insu larit y and no th ing more.  M ost o f all,  I  w an t to  point  ou t 
to  you th at  your ass um ption m ay be wrong. A t l eas t i n my expe rien ce 
in  t ry in g to  solve these problems,  i t ha sn’t been  J us tic e th a t has  w orn  
th e black ha t. We received much  m ore help wi thin the J us tic e Dep ar t
me nt t ha n we did  w ith in the  Board of  Parole .

Mr . Drin an . You ad mitt ed  th a t your  judg men t was colo red by  
th at  fa ct.

Mr. Scalia. I  a lso s aid  th a t the  fac t was r ele vant,  th a t m y jud gm en t 
sho uld  be colored by it.

Mr . D rin an . On ap po int me nt,  th e or ig inal  ap po in tm en t of  these 
people,  obvious ly Ju sti ce  pre tty much wr ites th ei r own ticket. Th ey  
can  get  whom  t hey wa nt  an d they  pre sum ably wou ld ca rry  out a law 
enf orc ement  phi losophy ra th er  th an  any new philosop hv on parole . 
A t leas t, it  has been go ing  th at  way  fo r 30 or  40 yea rs. I  assume the 
objective wou ld be the same.

Th is question came up  la st  y ea r and Mr . Cram ton  wasn’t very cer 
ta in  a bou t it  e ith er and he did  not know  w hy the Ad minist ra tiv e Con 
ference  d id n’t go on record and it  is one  of  the m ysteries o f th e A dm in
is tra tiv e Conference why th is  recommenda tion  of  M r. John so n’s gets  
los t alo ng the  way. But  t ha nk  you,  and proceed wi th your  testimony.

Mr. Scalia. I ju st  had  one more  po int I  wante d to make abo ut th e 
separat ion and th at  is th is,  th at  the  Ju sti ce  Dep ar tm en t in any  case 
is a known qu an tity, staf fed wi th  att orneys  who are among  the  mos t 
respec ted in the  Governme nt. I  would no t dis ca rd th at  value too  
rea dily. I t  seems to me th at an ap pr op riate deg ree  of independence, 
where independence is needed, might  be achieved  more desirably by 
prom oting  gr ea ter sec ur ity  of ten ure fo r Bo ard mem bers  th an  by 
moving the B oard ou t of  the De partm ent.

W he ther  paro le ad min ist ra tio n should be decen tra lized throu gh  the  
establ ishment of Reg ional Bo ard s dep end s so heavily  upo n questions 
of opera tional efficiency w hich we h ave  no t stu die d th at  I do no t feel 
qual ified to adv ise you. I  wil l note, however , t he  obviou s fa ct  th at  de 
centr ali za tio n increases th e difficulty of ach iev ing  consistency  and 
pred ic tabi lit y—a nd espec ially th e d ifficulty o f achiev ing  them th ro ug h 
an essent ial ly “case law ” process. Th is is a m at te r I  wi ll addre ss in  
anoth er con tex t l ater  on.

Th e provis ions of the bi ll re la tin g to  the organiza tio n of  th e Re 
gio nal  Boards ra ise i n my m ind  some te chn ica l questions . Th ese  Bo ards  
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are. to  cons ist of three mem bers  app oin ted  by the Pr es iden t wi th the  
advice and consent of the Sen ate , and  each Bo ard is t o have assigned 
to  i t up  t o six He ar ing Exam ine rs.  The pr incipa l func tio n of the Re 
gio nal  Bo ard  is to he ar  and decide parole  de ter mi na tio n and parole  
revoca tion  cases. For purpo ses  of  these  heari ngs, it  is evide ntly in 
ten ded that  the  Bo ard  and i ts E xaminers s it in panels.  S ection 4207 (a)  
req uir es th at  a parole de termination he ar ing be he ld before  a panel 
of  th ree ind ivi duals  of whom a t le ast one m ust  be a B oa rd  member, a nd 
the  o th er  two members or  Ex amine rs. Fo r parol e revoca tion hearings, 
however , section 4215(g) merely provides th at they  “be conducted 
by a t lea st one mem ber of  the  Reg ional B oar d;” no t only does it  no t 
req uir e oth er officers on th e pan el to be Examine rs,  i t does no t require 
a pan el at  all . Th is is sure ly an anom aly. A pa ro le  revoc atio n he ar ing 
is ordina ril y attended  wi th more form ali ty th an  a pa role  de ter mi na
tion hearing , and its  effect on  t he  p risoner is lik ely  to be more sign ifi
can t. Moreover,  whi le it  is expressly pro vid ed (in  section  42 07 (a))  
th at  the panel sit tin g in  the de ter mination he ar in g ha s au thor ity  to 
make the decision fo r the Regio nal  Bo ard , it  is  n ot  c lea r wh eth er the 
officer or  officers pr es iding  ove r the  revocatio n h ea ring  may be a utho r
ized to  make th e decision. Sec tion  4203(b)  sug ges ts t ha t th ey  may n ot ; 
section 4203(c ) th at  they  may.

Mr.  K astenmeier . Mr . Sigler  su gges ted th a t the y wou ld like  t o use 
Hea ring  Ex am ine rs to  make the ul tim ate  decis ions  by Ex am ine rs 
themselves. Do you th in k th is is p resently  a uth or ize d by law  o r can be 
done  with out au thor izi ng  legi sla tion . Does not  pre sent l aw contem pla te 
th at  t he  ul tim ate  deci sion  w ould be mad e by  the Bo ard of  Pa ro le  as 
opposed  to Ex am ine rs or  f unctionari es of th e low er level ?

Mr . S calia. I  mu st con fess t ha t th is is  not a deep ly inf orm ed answer . 
I  w ould  expect t ha t it  cou ld be delega ted  u nd er  cur re nt  law pro vid ed,  
of  course, also th at  th e Bo ard  has the  righ t t o review and reve rse any  
low er de terminat ion . But  I  am no t th at  w ell infor me d on the  prec ise 
pro vis ion  an d I  w ould  be h ap py  to  look  i t u p and check on i t.

Mr. K astenmeier. Pr esu ma bly . Incid en tal ly th at  m ight  be if  i t fol 
lowed t hat procedu re, it  mi gh t be  tested in a case  i f you got  an  a dverse 
de termi na tio n by an exam iner.

Mr . Scalia. O ne wonders , of  course , how much th e pre sen t system  
may in real ity  di ffer  f rom th at , w hethe r i t does in  th eory  o r no t. W ith  
th is  la rge number o f cases, one w onders if  in  fact  th e reco mmendation 
of  the  heari ng  examine r m ust  no t be almost curs or ily  reviewed. I  don’t know.

Mr. K astenmeier. Should it  be a conclusion of th is committ ee i n t he  
for mu lat ion  of th is bil l, th at pub lic confidence  an d confidence in 
inm ates whose fu ture  is the reb y determ ined wou ld reside, perha ps  
sup erf icia lly  so, in  a de ter mi na tio n by the  B oard o r b y members of the  
Bo ard itself , ra th er  th an  by delega ted  Ex am ine rs?

Th is is—we apprec iat e why we pu t Ex am iners ou t into the  reg ion  
and t he  examiner—th at  is to say members o f the  B oa rd  and  have them 
sit  on every de ter mi na tio n of  thi s sort.

Mr . S calia. Yes, si r. I  th in k t hat  is likely true . Pl ac in g myself in the  
positi on of someone whose  fa te  fo r tw o- thi rds of  a sentence  would be 
determ ined by someone in Wash ing ton , bu t ac tua lly  heard  by  some
one who wri tes up  a re po rt  t ha t gets  sen t to  W ashing ton, I  wo uld n’t 
have a com for tab le feel ing.  I  don’t mean th a t as a cri tic ism  of  the
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procedure th at the Board uses. Given th eir staffing, I don’t know tha t 
it is feasible to do it any other way righ t now.

I th ink that feature of the bill is certainly an att ractive one—to have 
an actual member sitting in on the case.

Mr. Kastenmeier. But you do not have a firm view on whether or 
not Examiners can be delegated to make ultimate decisions ?

Mr. Scalia. You mean under current law ?
Mr. Kastenmeier. Under current law.
Mr. Scalia. If I had to make a judgment on it, I think  they probably 

can. I would have to go back and look at the statutes.
Mr. Kastenmeier. I will be appreciative if you will verify tha t 

for us.
Mr. Scalia. I would be happy to do it.
There are a number of respects in which some g reater flexibility in 

organizat ion and st ructure might be desirable. For example, it  is not 
clear tha t a regional board can determine to review or reconsider a 
parole determination made by a panel. There is no provision for 
such a procedure, and section 4203(a) could be read to preclude it. 
Similarly, it is not clear tha t the National Board can review or re
consider a decision of one of its panels. May a regional board member 
be assigned temporarily to sit on another regional board or on the 
National Board, and if so, who makes the designation? I t is not h ard 
to imagine a si tuation in which there a re two or more vacancies on a 
part icular regional b oard; yet the processing of cases must somehow 
continue, despite the impossibility of gettin g more appointments 
immediately. These problems are readily soluble, but I  th ink it worth
while to  bring them to your attention.

I now would like to  address myself to  the parole procedures them
selves which are, of course, at the heart  of this legislation. I won’t 
describe them as my written  testimony does; I will go righ t into my 
comments upon them.

These procedural provisions would implement some of the most 
important  aspects of the conference recommendation I discussed 
earlie r—in particular the provisions for access to the prisoner’s file, 
representation by counsel, and a written statement of reasons for denial 
of parole. Subject to some reservations I  will get to  in a moment, I of 
course applaud these portions of the bill. The bill does not, however, 
implement that  portion of the conference recommendation which is 
directed to the establishment of rules and standa rds by which the gra nt 
or denial of parole may be consistently applied and reliably predicted. 
I refer to the very first parag raph  of the recommendation, calling for 
the Board “to formulate general standards to govern the  gra nt, defer
ral, or denial of parole”—we recommend this be done by rule when 
possible, and by the use of typica l hypothetical  illustrations  where 
necessary. Section 4202(a) (1) of the bill gran ts the National Board 
power to “establish general policies and rules * * * including rules 
with respect to the factors to be taken into account in determining 
whether or not a prisoner should be released on parole.” But the cur
rent Board already has tha t power, and, as I  have indicated, i t has not 
been and will not be exercised. It  is true , of course, that the issuance 
of such rules seems to be almost expected by this bill, as it is not by 
present law. Nevertheless, because of past experience and because of 
the absolute indispensibility of this fea ture to the fa irness of the parole
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process, i t would  seem to  me desirable  to make this  no t merely a power, 
bu t a pos itive obl iga tion of  t he  Nat iona l Bo ard . Th ere  sho uld  be le ft  
open no risk whatever  th at  an atto rne y will  have to si ft  th roug h the 
20,000 cases decided each ye ar  to determ ine  on wh at basi s it  will  he 
decided  wheth er his  client 's release  would be “in com pat ible with the 
we lfa re of socie ty.”

Th is raises anoth er point th at  T migh t mentio n in passing . I  pr e
sume i t is th e in tent  of  th e hill (as  it  was of t he  confer ence recommen
da tio n)  th at the  decis ions an d opin ions  in parole, cases he publicly  
ava ilab le. W he ther  th is  is accomplished by th e lan guage of  the  hil l 
dep end s upon t he  effect  o f section 4 223(a),  w hich ren de rs the  Ad min
ist ra tiv e Procedure  A ct (in clu din g 5 U.S.C. § 552, the so-cal led Fr ee 
dom  of  In fo rm at ion Act) app lica ble  t o the Bo ard . More spec ifica lly, 
it  depends upo n whether parole determinations are to be conside red,  
wi th in  the  meaning of 5 U.S.C. § 552(a) (2 ),  “final opinions [or ] 
orde rs made in the  ad jud ica tio n of  cases.” I  t hink  the  no rmal meani ng 
of  th at  lan guage  would em brace them, hut  it wou ld he  well to  have  some 
leg isla tive histo ry to make i t abundan tly  clear.

I also note  t he  absence of  any provis ion  fo r Bo ard developmen t of 
wh at o ur recommendation called “ proto typ e d ecis ions”—th at  is, a body 
of fu lly  reasoned decis ions  applying  to typic al  or  rec ur rent  fact  s itu 
ations and  usab le as tim esa vin g prec edents.  The se will  be useful 
wh eth er or  no t publi she d rules exist.  Pe rh ap s th is  absence is due to 
the bil l's intention th at  all  decisions be fu lly  reasoned—which I  
th in k wou ld be undes irab le fo r reasons I will  discuss sho rtly .

Ha ving  men tioned the resp ects  in which the leg isl ati on  would no t 
go as fa r as the conference reco mmendation, let  me now tu rn  to some 
resp ects  in  which it  goes fu rthe r—perh aps too far . I t  mu st be borne in 
mind  that  paro le de ter minations  are una voidably  a hig h volum e ope r
atio n. The  a dditio nal pro tec tions con tain ed in t his  h ill c an be expected 
to increase  the  numb er of hearings beyond the cu rre nt  20,000 annual 
rat e. In  such circums tanc es, inform ali ty  and  flex ibil ity are  not merely  
use ful  hu t absolut ely necessary  if  the  system is not" to bre ak down. 
Moreove r, whe reas  in some oth er areas of  the  law  supe rfluous pr o
cedural  pro tec tions can  be pro vided wi th rel ative  impunity, here it  
may be pre dic ted  wi th  confidence t hat  pr iso ners will  make ind isc rim 
inate and  hence in ma ny  cases undes irable  use of  wh ate ver  lega l 
remedies are  pro vided.  Th ey  have  no th ing to  lose, and  tim e wei ghs  
hea vy on th ei r hands. Accordingly , in  th is  field one must he more care 
ful  th an  eve r to  provide  only those  sa feg ua rds th at  are  rea son ably 
necessary , and  to avo id emb ellishments  th at  may  seem to pro vid e a 
superab undan ce of  fai rness  hu t in fact  o nly ha rm  the  society at  l arge  
and t he  prisoners  themse lves  by c aus ing  the p aro le system to hog down 
in t rivi al ity a nd  frivolousness.

In  th is connect ion,  I am concerned about the provis ion  of  section 
4208(e)  and sect ion 4215(h)  which requires “main tenanc e of  a fu ll 
an d complete record  o f the  h earin g.”  I f  thi s means, as one would no r
ma lly  suppose, th at  a verba tim  tran sc ript  mu st he prepare d in each 
case, i t imposes to  my m ind  an unneces sary  an d enorm ous ly burdensome 
requirement . I t  shou ld be noted  t hat  t hi s req uir em ent will not in any 
case serve  the nor ma l purpo se of  enabling “on th e record ” review by 
the  courts under 5 U.S.C. § 706(2)  ( E ) ; fo r elsewhere in the  h ill ( sec
tio n 42 23 (a )) th is  section  o f the  Code is  specif ical ly render ed inap pl i-
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cable. On the whole, it would seem to me that minutes of the hearing, 
prepared by one of the panel members, should suffice.

1 might add in this regard, it is the case now tha t a verbatim steno
graphic record of the hearing is kept when the hearing is held before 
a hearing examiner. That  is evidently  for the  purpose of enabling tha t 
hearing to be reviewed in Washing ton by the actual members of the 
Board, since it is they who decide it. In  this bill, however, we have a 
structure where the matter is to be decided in the field, and for this 
type of high volume operation to require a verbatim transcript , when 
the decision is being made out there  and you don’t have to decide it 
from reading the verbatim transcript, seems to me more than is neces
sary and perhaps more harmful than helpful.

Also in the area of needless complication, I  do not agree with the 
feature of section 4208(e) which requires the regional board to pro
vide to the prisoner who is denied parole “a summary of the  evidence 
and information supporting the finding.” It is noteworthy tha t no 
such requirement is imposed with respect to parole revocation deter
minations, where the procedural rights should normally  be greater. 
I n fact, one might observe tha t no such requirement was imposed upon 
the judge or jury which found the prisoner guilty  in the first place; 
adequate evidence of guilt  must have appeared in the case, but the 
par ticu lar items relied upon d id not have to be specified. I  t hink  th is 
provision contains great potentia l for encouraging frivolous appeals 
where one item relied upon may have been erroneous even though the 
rest alone would suffice to uphold the determination.

Section 4208(e) and section 4215(j) require tha t when an adverse 
parole decision has been made the affected prisoner be given a w ritten 
statement of reasons “with par ticu larity.” This provision is desira
ble—and indeed implements our own recommendation—so long as the 
quoted words do not mean to imply tha t the notice will be anything  
but brief. The conference recommendation specifically notes tha t it 
would be acceptable to use a check-list form, with only a sentence or 
two of more individualized explanation. I take this to be the intent 
of the bill as well. If . on the other hand, these provisions are intended 
(together with the “summary of the evidence” provision jus t dis
cussed) to require the writ ing of a full-dress opinion in every case, 
then a procedure is established which seems to me clearly unsuited to 
the volume and the character  of these determinations. I would recom
mend tha t the bill make i t absolutely clear tha t this  is not the case. 
The unique value of full-dress opinions in b ringing visible consistency 
and predictability to the entire parole process can be achieved at least 
as effectively and infinitely more economically by making  provision 
for the issuance of  a limited number of “prototype decisions,” as the 
conference recommended and as I  have discussed above.

Mr. Drinan. Would you explain to us a bit more? It  is my under- 
, standing tha t a large number are turned down automatically on the 

occasion of th eir first petition. I guess it is common knowledge among 
the Federal prisoners to try  again and th at must high volume that  you 
recommend, th at you note, must continue. If  administrative conven
ience is the norm for writing the new law, I  would have to agree with  
you. But if we have a different norm than  that and I think tha t norm 
is in fact in our bill, then tha t norm would be as an aid to the re
habili tation  of the prisoner that the real purpose of the  P arole  Board
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would be to tell these prisoners why he thinks he is not rehabilitated. 
So, it seems to me, you can’t have short answers or long answers or ex
planations tha t your norm righ t here as I unders tand it here, the 
adminis trative convenience, I  don’t think  th at should be the norm of 
the parole people.

Mr. Scalia. I t’s of course always a ma tter of s triking a happy bal
ance. And when I speak of administrat ive convenience, you should 
understand tha t I don’t desire i t for the pleasure of the bureaucra t, 
but  rather fo r the healthier operation of the whole system. I just think  
if  you want a full lawyer-like opinion in every one of these cases, 
if indeed you want particula rized statements of reasons and a sum
mary of the  evidence as the other provision suggested, if you’re talk 
ing in other words about something like a judicial opinion in each 
case, I don’t think the system can bear it. I  think it  will just  bog down; 
it will take longer to make the parole determination . Ultimate ly, 
this will cause more injustice to the prisoners than perhaps even the 
present system.

I think there is a happy  medium. I thin k reasons can be provided 
but  in some abbreviated form. In addition to tha t, there could be 
prototype decisions which will enable the  consistency to develop tha t 
is essential and tha t the case law normally encourages.

Mr. Dktxax. Do you have, offhand would your assistant have some 
statistics with regard  to the number who are turned down on their 
first or second application?

Air. Scalia. No, sir.
Mr. Drinan. I  think that is essential to the whole thing. You get 

back to the present Federal prisoners and everybody here has talked 
to them and had correspondence with them, they say the first is for 
kicks, just to find out how, they never, never, never get over it, they 
don’t even take i t serious and the Board  doesn’t take it seriously. This 
is why they have this  administrative  backlog. I think what we have to 
do is dig and say what is the  basic purpose of this .

Mr. Scalia. Let us say the reason for that , for tha t phenomenon 
which I  accept to be the case—I am not informed myself about it-----

Mr.Drinan. Yes?
Mr. Scalia. Tha t is, the high rate of rejection on in itial parole ap

plications. Let us assume th at the reason for that  is what I believe 
under the American Law Insti tute standards or reasons would be 
described simply by the phrase “to grant parole at this time would 
unders tate or diminish or depreciate the gravity of the offense.”

Tha t could be said, if tha t is indeed the case. I f tha t is why this is 
done all the time, it seems to me that could be stated in one sentence. 
If  could be put on a checklist and checked. I don’t ask you to agree 
with the validity of turnincr down parole for that reason; but assum
ing tha t reason is valid, I  don’t know why you need a full-dress 
opinion in order to state it. I think it  can be brought to the prisoner’s 
attention just by checking it off the first time on a form, and most of 
the first-time rejections would have checked “gran ting  parole at this 
time would”—what word do you suggest ?

Mr. Berg. Deprecia te.
Mr. Scalia. “Depreciate the gravity  of the offense.”
Mr. Drixan [presiding].  Well, why don’t they  tell everybody ahead 

of time tha t armed robbers don’t app ly until  aft er a year. It  is cruel
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to them, they don’t know that,  they don’t know tha t armed robbers 
always get turned down the first time.

Mr. Scalia. Tha t I agree with, tha t should be sta ted in the rules, 
if it is a standard rule, and it should also be one of  the items on the 
checklist, simply to be checked off that is. I think i t easy to br ing th at 
to the prisoner’s attention. All I  am arguin g against, Air. Drinan, is not 
the giving of reasons but the writ ing of a full blown opinion in each 
case. I don’t think  this kind of operation can handle it.

Mr. Drinan. I f you believe in rehabil itation, I will come back to 
tha t, the Parole Board is supposed to give guidance to these people 
or a t least  give standards so they can know what is wrong with them 
and prototype decisions, you know, you get form F  back, the prison
ers would know tha t they sent me this in the  mail. I don’t th ink tha t is 
any improvement on the present system.

Mr. Cohen.
Mr. Cohen. You pointed out tha t as far as requ iring a fully reasoned 

opinion tha t would go beyond th at  which we require  courts to  do, but 
we do require the court upon a finding of guilt, upon the request of 
the defendant, to make findings o f fac t and conclusions of law. Would 
you recommend a s imilar type of approach here by having the Board 
simply state its findings of facts and state the law tha t is applicable.

Is tha t an unreasonable burden fo r the Board to set forth  their find
ings and conclusions of law.

Mr. Scalia. I think much of th at would appear from the checklist 
we’re talking about—when you have a checklist.

Mr. Cotten. I guess I come back to the same point made by the 
chairman and Father  Drinan , when you see checklist, there is an 
attitude that  no one is really dealing with tha t part icular prisoner. 
I am trying to get at the frus tration of the prisoners. We jus t don't 
want to think of them as some part, of a mechanized system. We ought 
to be personalized. We ought to have it personalized as much as we 
can, giving due regard to the administrative  delay tha t would be 
encountered. I understand there are 17,000 parole decisions made a 
year, but a checklist would be offensive to me i f I were sitting in jail 
and was jus t sent a piece of paper showing a couple of boxes marked 
off.

Air. Scalia. I think there is a constant tension between efficiency 
and personalization. The best way to underpersonalize a relationship 
is to spend some time with somebody. It  is time and attent ion th at they 
want.

Air. Cohen. I f the Parole Board is going to consider the case and 
consider the  facts t ha t are brought to them, they must make findings 
of fact in order to base the ir conclusions. This is in order to grant 
parole or to deny parole.

Air. Scalia. They obviously must—well, it depends on what the 
reason is. If  the reason is what I just suggested—tha t we don’t give 
parole the first time around, or on a charge of this sort, whatever it 
is, because i t would make the offense appear to be more trivia l than 
it is—for tha t kind of a reason, one does not need a finding of fact 
unless you’re talking  about a finding of fact that the man is guilty  
of burglary which I assume we don’t want to retry.

Mr. Drinan. But. of course, I didn’t understand tha t as a matter 
of fact, if the law requires, let’s say you have a minimum sentence of 
2y2 to 5, tha t he becomes eligible within a part icular period of time
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prio r to the elapse of the 2 ^  years, or  the time off for good behavior, 
and so forth. It  seems to me tha t the admin istrative policy which 
actually  counterbans the position of sentence itself, you say, 2% 
to 5, you are eligible, b ut as an administrative  policy, we don’t  gra nt 
any parole. Tha t to me doesn’t seem to be consistent with the spir it of 
the law.

Mr. Scalia. Except th at th is points up one of the interesting aspects 
tha t I think we mentioned earlier about the  parole system—the way 
it is somehow intertwined with the whole sentencing process, the pen
alties imposed by statu te and so for th. The reason that  in many cases 
of this  sort the man may be turned down for the  reason tha t “ it would 
make the offense more t riv ial” may well be tha t the man was given 
a sentence much l ighte r than would normally be given. Wha t 1 am 
suggesting th at the parole process has been used as a means of achiev
ing somewhat more uniformity  nationwide in sentencing than  o ther
wise would be the case.

Mr. Cohen. Well, this is precisely the reason that we don’t stand 
for uniform, mandatory sentences in tryin g to give the judge the 
flexibility of sentencing defendants in the first place. I f, afte r taking 
all of the recommendations, afte r the conviction of an individual, 
considering all of the recommendations o f the probation officer and 
those tha t do the investigating,  and the judge comes up with a con
clusion that  this case warran ts a 2i/> to 5 years, it seems to me that 
what you’re doing, you’re actually circumventing it by imposing a 
fur ther sentence when the law would not require tha t. Through ad
ministra tive regulations, t ha t doesn’t seem to be consistent with what 
we’re talking about.

Mr. Scalia. I  am not arguing for the goodness or badness of it. I 
believe tha t the point was made in our consultant’s study t ha t one of 
the things tha t the parole system now does achieve, is to bring to the 
overall sentencing system more uniformity  than  would otherwise be 
possible, because the individual judges sentencing don’t have the kind 
of knowledge of what the general practice is tha t the nationwide 
Board of Parole does. Whether you think tha t is good or bad, t hat  is 
beyond my knowledge.

Mr. Cohen. It  would be fa r more preferable, in my opinion, in keep
ing within the le tter of the law that we simply mandate a uniform sys
tem of sentencing of minimum and maximum sentences. F or example, 
the crime of robbery should receive 5 to 10 years with a minimum of 
5 years. I think there should be some flexibility in such a system. I 
just  th ink to condone the system which basically circumvents the law 
by imposing a uniform ity which is not in the best interest of the 
criminal justice flies in the very heart of the frust ration of individuals. 
Individuals may say I am entitled under the law to be considered for  
release on parole and suddenly he comes before the Board and they 
say we never grant parole the first time around. I think t ha t under 
mines the whole system. I have no fu rther questions, Mr. Chairman.

Mr. Drinan. Sir, I think  tha t this discussion of Mr. Cohen and 
myself is tied in with the norms tha t we set forth  on which the Parole 
Board would operate. There on page 11 of our bill and we fought  and 
fumed over these for months, and it says tha t the

Regional Board shall release a prisoner whose record shows that  he has  sub
sta nti all y observed the rules  of the institu tion  in which he is confined on the
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d a te  of  hi s el ig ib il ity fo r pa ro le , un le ss  th e  Reg iona l B oa rd  det er m in es  th a t he  
shou ld  n o t he re le as ed  on su ch  d ate  fo r one or  both of  t he fo llo wing re a so n s:

“ (1 ) th ere  is  a reas on ab le  pr ob ab il ity th a t such  a pr is one r w ill  no t liv e an d 
re m ai n a t libe rty w ithou t viol at in g an y cr im in al  la w ; o r

“ (2 ) th ere  is  a re as on ab le  pr ob ab il ity th a t such  re le as e wo uld be inco m pa tib le  
w ith th e w el fa re  o f society .”

Mr. Scalia. I assume you intended No. 2 to say, in essence, “any
thing else.” 1 think you could squeeze within No. 2 the kind of rea
sons that we have been talking about—for example, tha t it would make 
the crime appear to be too trivia l. You could squeeze within No. 2 the 
Board 's determination that it ought to be the function of the Board 
to achieve some uniformity of sentencing throughout the country which 
distr ict judges  do not achieve. The Board may well determine that  that 
is the only course of action “compatible with the welfare of society.”
I had not read th at phrase as precluding th is type of determination by 
the Board.

Mr. Drinax. Alright, this point is pretty crucial to the whole 
thing. If  you agree, maybe we could have counsel comment o r ask 
questions, Mr. Eg lit, who has worked with us for months and months 
and Mr. Mooney also, and if you a re so inclined, Mr. Sigler, if you 
would like to make a point as to how we can meet the criticism or 
suggestions tha t Mr. Scalia has without depreciating the bill.

Mr. Eglit. One point in having reasons stated with par ticu lari ty, 
is th at this exercise requires intellectual responsibility. Tha t is hav
ing to articulate sensibly and coherently the reasons for a decision 
leads to the enhancement of the sensibility and rationality of the de
cision i tself. I think  tha t is a basic justification for requiring some 
statement of particularity as to  what they are doing.

Secondly, there  is the matte r of individualization. I don't see how 
one can ignore or s light this issue. Of coure, I  suspect, that  there is a 
good possibility tha t you are going to have fa irly stock opinions com
ing in—whether you call them prototype decisions or whatever.

The problem is tha t the whole criminal justice system is perverted 
by parole; the Parole  Board operates as a separate sentencing orga
nization, outside the courts. It does things like setting up by adminis
trat ive fiat new sentencing rules tha t it will not parole anybody the 
first time around.

It  is very difficult to get around this. But one wav of inducing some 
responsibility, eventually, in the courts so tha t hopeful ly they will 
be required to really look into Parole Board decisions, is to require the 
Board to give a statement of reasons with particu larity. Then, at least 
a man can challenge the denial of his parole by showing that the stated 
reason simply has no basis in reality, or it does not apply to him. He 
can demonstrate that  the decision was a rbit rary  and capricious, and 
the courts can begin to instill some reality into this parole system.

You mention the advancement of uniformity as being one of the 
functions of the Parole Board. The Parole  Board in its most recent 
biennial report states that Selective Service law violators who receive 
long sentences generally often receive parole, while the short sen
tences are not given parole. Thus, th is type of Board decisionmaking 
results in a balance between individuals and time served, despite the 
wide dispar ity in the sentencing bv the courts. I personally would like 
to represent the  Selective Service law violators who were denied—who 
happened to get a judge who gave them a short sentence. Of course,
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I  th in k the  problem  is t hat  once you f all into t he  tr ap  o f acc ept ing  any 
of  the B oa rd ’s justi fica tion s f or  wh at it  does, such as r eli eving  sentence 
di sp ar ity , you so rt o f have lost  the  game. T his is  because th ey  have su r
rea lis tic  jus tifi cat ions fo r wh at  they do, an d real ity  compels  cu tting  
th ro ug h wh ate ver  they  c laim  they need  a nd  lo oking a t the  system  as a 
whole .

Mr . Scalia. I  th ink there  a re two  separ ate  pro blems you ’re ju st dis 
cussing . The firs t is basic disagreem ent  with  the Bo ard as to wh at 
ou gh t to  con stitute  a good reason. No amount of  a reasoned decis ion 
is go ing  to make th at  come ou t diff eren tly.  They m ig ht  make more 
words  but  th ey  would  s til l follow the  same p olicy of seeking to s tand 
ard ize  sentences—saying  in more words th at it  would  dep rec iate the  
gr av ity  of t he  offense to  g ra nt  paro le at  th is  tim e. You bas ica lly  d isa 
gree with  th at  re ason  an d T don ’t th ink th at  a l on ger opinion is goin g 
to m ake  that  come out an y di fferently.

Th e second po int you m ake is something qui te dif fer ent, I  thi nk , a nd  
I  cannot arg ue  with it. W ith ou t a doubt there are  ad vanta ges to  be 
gaine d from  the disc ipline of  h av ing  to  si t down  a nd  wr ite  a ful l re 
po rt,  a full blow n decision. I t  does in sure gr ea te r de libera tion, and so 
forth . There  is  no response  to th at except to  t ak e th e tot al numb er of  
heari ng s th at  you are  go ing  to have  fo r th e ye ar  and  div ide  it  b y the 
num ber  of people t hat  you are goi ng to have f or  th e ye ar  and  see how 
much tim e you  are goin g to  have to write a full -blow n o pin ion  in  every  
case.

T th in k as a m at te r of  f ac t you can get your  r easons —and can t ak e 
them fo r review if  t ha t is wh at  you wa nt— in 90 p erc en t of the  cases 
fro m a checklist where  they  can be checked off an d no more rea lly  
needs to  be said.

Mr . E gltt. I f  I  may make one more comm ent. I f  t hese people with  
Selective Serv ice vio lat ion s who received sh or t sentences were given 
opinions wi th the  state d reason th at  they w ere den ied by the Bo ard  of 
Pa ro le  because th ey  received s hort sentences, t hi s w ould c lea rly  be sub 
ject  to  l egal  cha llen ge on equa l pro tec tion grounds.  So a sta tem ent o f 
reasons would at  le as t be someth ing  to  use, ins tea d of  tr yi ng  to  f igure  
out Bo ard  polic ies and  acti ons  th rou gh  the  c la pt ra p th a t comes out of  
the  b iennia l rep ort s. I f  th ey gave  part icular ized  r easons  the way  H.B.  
1598 sugg ests , at  least there would be a fig ht ing  chance  to make the  
arg um en t t ha t these reasons  have  no  r ela tio n to  thi s ind ividual unless 
you rive  some high er  body  a bas is fo r review, so t h a t it  can com pare 
the Bo ard’s methodolo gy,  wi th the  real itv  of  the ind ivi dual,  you’re 
lea ving  the ind ividual esse ntia lly defen seles s and ho can not make a 
case fo r him self. So unless you get  b ehind  the che ckl ist form of  rea
sons. and  you have got to req uir e the Bo ard to say  why  it  checked 
off A. C, and  F. you are  neve r g oing to  give these pri soners an op po r
tu ni ty  to m ake  a case fo r themselves.

Mr. B rix an . T ha nk  you. I  will come to  M r. Mooney in a moment.
Si r. I th in k your  fine sta tem ent said  th at  th is  i tsel f on page 1 you 

said “B oa rd  con trol s appro xim ate ly tw o- th ird s of  the tim e actua lly  
served  under fixed-te rm Federal  Sentences and  all of  the  tim e served 
un de r ind ete rmina te sentences. Th us  t he  act ion s of  the  Bo ard  hav e a 
gr ea te r and  more imm ediate  impac t on th e ave rag e Federal  pri son er 
th an  the acti on of  the cou rt which sentenced him. ” So, T say, if  t hey 
need  personnel and  law  cle rks  and parole clerk s, we call them,  they 
are  mo re im po rta nt  tha n Fe de ral judges.
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Mr. Mooney. Thank you Father , I  am not sure I  understand. You’re 
not critic izing section 4205, which shifts the burden of proof.

Mr. Scalia. I believe I  stated tha t is a matte r of parole policy and 
not procedure and I have nothing to say about that.

Mr. Mooney. As I recall, Mr. Chairman, when the subcommittee 
was putting t ha t section together last year it  did give a g reat deal of 
thought to the burden of requir ing that  par ticu lar reasons be given 
for denial of parole. The subcommittee unanimously felt tha t with 
this increased number of personnel authorized by the bill, th e 30 more 
hearing examiners, 7 National Board members and 15 Regional Board 
members, would be sufficient to handle the added burden of giving 
reasons for the denial of parole.

Mr. Scalia. I am concerned about careful, j ust action in these cases 
I think as much as you are. The reason for our disagreement I sup
pose is tha t I don't think that  30 examiners and whatever the total 
number of Board members now adds up to will come anywhere near 
putt ing a dent into the problem if you require a full-blown opinion 
in every case. I am recommending against that.  I would rathe r have 
the time—the time devoted to  w ritin g up opinions that will stand up 
on appeal or whatever—I would rather  have that time devoted to 
really considering the man’s case carefully.  You can’t do both on the 
same amount of time.

Mr. Drinan. They are doing neither now.
Mr. Scalia. Yes, sir ; that is perhaps correct.
Mr. Drinan. So, take your choice, you want to tell the prisoner what 

they think of him or do you want to have mass production. Maybe 
it is not tha t clear but you see the point. At least the prisoners feel 
tha t way, they ’re doing neither at the moment.

Mr. Scalia. All I  can say is that  we perhaps come to a disagreement 
on this. The Conference considered the point carefully, and its judg
ment at least was that the happ y balance would be struck  by requir
ing a few sentences of particularized explanation; the rest could be 
adequately covered by a checklist.

Mr. Drinan. A few sentences, a few good sentences, all right , and, 
Tom, did you want to say any more ?

Mr. Mooney. No.
Mr. Drinan. Thank you, Mr. Mooney.
You may proceed.
Mr. Scalia. I am troubled and perplexed, perhaps more perplexed 

than  troubled, bv section 4223(b) (1), which renders inapplicable to 
the Board the “general statements of  policy” exception to the inform al 
rulemaking requirements of the Administra tive Procedure Act. Sec
tion 553 of tha t act provides procedures for what is called informal 
rulemaking—simply publishing the rules and accepting w ritten com
ments by the public. However, there is an exception to tha t provi
sion for—and I  am going to quote now—“interpreta tive rules, general 
statements of policy, or rules of agency organization, procedure, or 
practice.” Now, section 4223(b) (1) would delete for  purposes of the 
Board of Pa role tha t portion of what T just read which says, “general 
statement  of policy” ; they would not be excepted from inform al 
rulemaking.

I think it is absolutely impossible to conduct an inform al rule- 
making for every authorized general statement of policy—for example, 
the statement tha t, “the Board will henceforth redouble i ts efforts to
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assure  equal  tre atmen t.” I f  th is provis ion  is me ant merely to insure  
th at the  rule s with respect to fac tors take n into  accoun t in gr an ting  
parole , r efe rre d to in section 4202(a) ( 1) , are  subjec t to infor ma l rule - 
mak ing procedures, it  is an unnecessarily  broad means of  ach iev ing  
this.  Moreover, it  is not  a clea rly effective means, since thes e rules 
may in any  e ven t be s ubjec t to the  “ in terp re ta tiv e rul es” exceptio n of 
the A PA , which is not  excluded.

I  m igh t fin ally note—and I d on 't note th is  in my w rit ten t est imony— 
th at the  Pa ro le Bo ard  might  well ass ert  th at those rules are  sub jec t 
to  yet  anoth er exce ption, to wit, the  exception th at excuses inf orma l 
rulem aking when  the agen cy for  good cause find s th at  the notice- 
and -public -comm ent  procedures are  im pract ica l, unneces sary , or con 
tr ary  to  the pub lic intere st. I th ink with the  h istory of th is leg islation, 
th e Bo ard  would  be ill adv ised  to make th a t de termination.

Mr. Drin an . On th is po int , we need yo ur  a ssistance . We  neg otiate d 
on th is difficult po int on more  than  one occasion, sha ll I say, and we 
wou ld a pprec iate th e A dm ini str ati ve  Conference pa rt ic ip at in g with  us 
and counsel in making  it acceptable.

Mr. S calia. We would be happy to do th at , sir .
The provisions  which seem most like ly to slow down and encumb er 

the  paro le process a re those rel ati ng  to renewal  o f paro le de ter mi na tio n 
hea rings,  agency review, and appeal to  the cou rts.  Pro vis ion s of  th is 
ch arac ter  are  esse ntia l, bu t care  sho uld  be tak en  to make the m as 
efficient a nd  as imm une to abuse as possible. W ith  resp ect to renew al 
of  det erm ina tion he ar ings : You will  reca ll th a t the bill  requires 
a heari ng  each ye ar  liefo re a panel of thr ee , one of  whom must 
bo a regional board  member. It  seems to  me th at  in th e very act  
hearing . The exa miner  could make recommen dat ions to the regi ona l 
of  ass ur ing  more fre qu en t hea rings,  th is  provis ion  imposes such  an 
ad min ist ra tiv e bu rden  th at it prac tic all y guara nte es  less thoro ugh 
hearings. I th ink jus tice mi gh t be tte r be served  by a he ar ing before  
the  full  panel at  3- or 5-y ear  interv als , wi th annual review before  a 
he ar ing exam iner, lim ited to the  pr iso ne r’s pr ogres s s ince the  previous 
hearing . The exa miner  could  make  recommen dat ions to the  Reg ional 
Bo ard , which w ould  decide  w hether  to gr an t parole , o rder a new he ar 
ing imm ediate ly, or  leave the  previous den ial in effect un til  the next 
fu ll-pane l he aring.

As to ad minist ra tiv e appeals , thes e are  no t only des irab le bu t 
absolut ely esse ntia l if  a decentr alized system is ado pte d, in orde r to 
enforce the sta nd ards  of  the Nation al Bo ard , and to insure  a rou gh 
un ifo rm ity  th roug ho ut  the system in the appli ca tio n of those stan d
ards. I th in k section 421G of the  b ill is correct in ma kin g ad min ist ra 
tiv e app eal  ava ilab le no t mere ly wi th respect to  den ial or  revo cation 
of  parole , bu t a lso w ith  re spec t to  for fe itu re  of  pa rol e good time , impo
siti on of par ole  con ditions , and p arol e m odif icat ion. I  th ink you should 
cons ider , however, ma kin g the  ap pea l discre tio na ry  wi th the  N ational 
Board , so th at  it  may  decl ine those num erous appeals  th at  are  like ly 
to be frivolou s. I  do no t read section 4216 as requ iri ng  the  Na tio na l 
Bo ard  t o hear  oral  arg um ent, so that  even if  it is compelled  to accept  
all app eal s it  will  do ubt less  dispose of m any  in a su mm ary  fashion  t hat  
is ind ist ing uishable  in all  bu t form  fro m a conside red den ial of  dis
cre tio nary app eal . G i\en  the pred ict ab ly  ove rwh elm ing  numb er of 
appeals , I  f rank ly  c annot conceive th at  i t could  poss ibly  do othe rwise. 
No r should it. It s  t ime and ene rgy sho uld  be conce ntrate d upon those
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situa tio ns  in which the res ult  seems out  of line  wi th na tio na l stan d
ards. Sinc e th is  is pro bab ly the in tent  of  the bil l, and will  doubtless 
be its outcome, I would pr ef er  to cal l a spade a spade,  and make the  
app eal  discre tionar y.

Fi na lly , as to  jud ici al rev iew : Sec tion  4223( a) con tem pla tes  ju di
cial review o f s tand ards  and indiv idua l decis ions un de r th e “a rb it ra ry , 
cap ricious  o r abuse  o f dis cre tio n” sta nd ard.  I th ink th is  is sound and  
would ce rta inly  no t recommend a st rict er  test . Th ere  is no avoid ing  
the fac t th at  thi s leg isla tion, by mak ing Bo ard  acti on reviewable and  
by seeking t o establ ish  firm su bs tan tiv e and  procedura l guidel ines fo r 
th is  impo rta nt  area of Gover nm ent  ac tiv ity , will open  t he  gat es to an 
inevitable flood of jud ici al pe titi ons. The da ng er  is no t so much th at  
the court s will be likely  t o second-g uess  the  Bo ard;  I  th ink the y will 
be most he sit an t to  do  so. I t  is  r at he r th at  th e cou rts wil l be inu ndate d 
wi th pe titi ons fo r review of parole action.  Ye t there is no less reason 
to be wi lling  to  accept th at  consequence here  th an  there is in the field 
of hab eas  cor pus—where, likew ise, jud icial pro tec tio n is affo rded  
wi th the vi rtua l ce rta in ty  th at it  wil l fre quen tly  be abused.  There  is 
real ly no solution to  t his  problem of  poten tia l abuse ; it  is one of  the  
ine vit able effects—a nd pe rhap s one of  the  honorab le ma rks —of a 
sys tem of  law.

An d inc ide nta lly , I  might  say  wi th respec t to  the judic ial  review 
features  of th e b il l: I  do n’t th in k it  reall y mat ter s w he the r you  say—as 
the bil l does—th at  the  jud icial review pro vis ions of the Adm in is tra
tiv e Procedure Act are  available or  not.  I  th in k once you establ ish  
sta nd ards  as th e bill does, j ud icial  review is g oin g to come wh eth er or  
no t t he bill spec ifica lly pro vid es for it. The only reason it  is no t av ai l
able now is th at  all of the  ag ency a ctio ns are  deemed to  ha ve been com
mitted  to  the Agenc y’s d isc ret ion . Once  the y are  uncom mitted from  
Agency  discre tion by establ ishment of  firm stan da rd s th at mu st be 
follo wed. T th in k th ey w ill be reviewable.

Th e foreg oin g rem ark s might  be deemed to  ap ply with equal  force  
to the  req uir ement s for  publi c pro vis ion  of counsel con tained in sec
tions  42 08 (c )(2) , 42 15 (h )(2)  and 421 0(a ) of  the bil l. Though  it is 
ad mi tte dly  difficult to draw  a distinc tio n, I do not mean to  endo rse 
those  provisi ons . In  the course of  its  de libera tions con cer ning recom
mendation  72-3 , the cog nizant  Conferenc e Comm ittee con side red rec
ommending public  fu nd ing of  at to rn ey s’ services; the conference ul 
tim ate ly decl ined  to do so, a nd  took no pos ition on t he  poin t. Speakin g 
str ic tly  fo r myself , I  do no t see how the  pro vis ion  of  counsel fo r all 
des ired  purpo ses  in the  parole  process can be possib le. To  be sure , we 
now provide  counsel at  cr imina l tr ia ls —but t he re  it  is  the  G ove rnm ent  
that  is the  in iti at or  o f t he  l iti ga tio n,  so t ha t there is some responsible  
lim it upon the ca ll fo r a tto rney s’ services . In  t he parole  process, on the  
oth er hand , it is the  p risoner who in itiate s the  act ion  and the n the  a p
pea l, and the re is absolut ely no the oreti cal  or. I th ink,  prac tic al lim it 
upon th e n um ber of occasions on which he can be ex pected to  do so. To 
deny  p ubl ic counsel cannot be com par ed with a d ete rm inati on  t o den v 
jud icial review. I t  is no t abso lute —it  does not e nti rel y exc lude  al l legal 
assis tance. Le ga l aid  societ ies, publi c service law  firms, and public 
sp iri ted  law yers will  rem ain  ava ilable —ex cept th a t they  will  be able  
to limit, thei r act ivi ties to  those cases th at  a re m eri tor iou s. I th in k com
pulsory legal assi stance might  fea sib ly be prov ide d if  you were  to
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ad op t the  sugges tion I  made e ar lie r con cerning d isc ret ion ary  review by 
the Na tional Board . I t  would  seem to  me poss ible  to  p rovid e att orneys  
in  those cases in  which  review has been acce pted , an d fo r subsequen t 
judicial  appeals  fo llowing th at review. Thi s wou ld lim it the scheme to  
a m anagea ble  num ber of  cases—and to those  which a re pre sum ably t he  
mo re meritorious .

In  g iving  testimo ny as  chairm an of the  Adm inist ra tiv e Conference,  
I  find  th at  my sta tem ents are  almo st alw ays  overw helmingly cri tic al 
ra th er  th an  iau da tory. Th ere  is, of course, a reason  fo r th is : The 
func tio n o f th e confe rence is to p rov ide in tel lig en t, inf orme d adivce— 
an d when that  advice is  sought with res pec t to a course  of ac tion al rea dy  
plot ted in a p ar tic ul ar  bill,  our most  use ful s ervice is to p oint  ou t where  
th a t course goes as tray.

Nonetheless,  tho ug h my tes timony  tod ay  has un folded in a minor 
key, I  would like  a t least to end on  a  joy ful, en thu sia stic , co ng ra tu la
to ry  tone. Th e are a of  parole is one in which  Gover nm ent  ac tion  pr o
foundly  affects  a  s egment of  m ank ind  t hat does no t h ave  ready  access 
to  the ins tru me nts  o f reform , or even to  the  sym pa thi es  o f the  public. 
Th e conference has  labo red  in several vin eyard s of  thi s sort—n ot ju st  
parol e reform , bu t procedures fo r lab or cer tifi cat ion  o f aliens, fo r the  
hand lin g o f natur al  resources belonging to  In di an  trib es,  fo r t he  br in g
ing of sui ts again st the  G overnm ent , fo r the represen tat ion  o f diffuse 
an d u nor gan ized g rou ps in agency rul em aking , f or  the ad jud icati on  of 
claims in small- amoun t, mass-volume benefit  pro gra ms , and fo r the  
change  of  st atus  of aliens . Th ere  is no t much glo ry or  p ublic vis ibi lity 
att ached t o t he  achiev ement  of  such re fo rm s; and  f or  that  rea son  these 
are the are as where  radica l imp rov ement  is mos t fre quen tly  needed. 
I  th ink the dem yth olo giz ing  and  l eg itimati on  o f the  parol e process is 
an un ap pe ali ng  and politi ca lly  thankles s tas k th a t very much needs 
doin g. I t  fills me wi th  hope fo r our system th at the subcomm ittee  is 
wi lling  to  devo te its  a tte nt ion to the matter .

Th an k you.
Mr.  Drin an . I  th an k you  very much, sir , and , in re tu rn , give  you 

my  joyful  an d en thu sia stic and co ng ratulor y words upo n your  stat e
ment. I  h ope  that it  i s n ot  e nti rely po lit ica lly  t han kle ss,  th is job th at  
we have. I rea lly  wanted to than k you fo r your  sta temen t; it ’s been 
eno rmo usly  h elpful  to me to  refocus on th is  ma tte r. I  know th at  you 
an d your  assoc iates will  be keeping in  tou ch wi th the subcomm ittee . 
We h ope to  be able to finalize thi s leg islation  and  we h ad  th is he ar ing 
an d we have  an othe r one in a week fro m tod ay with the  Federal  Bu 
rea u, wi th the hea d of Fe de ral Bu rea u, to fam iliari ze  new members 
an d to tr y  to  get some improvement  befo re we r ep or t t hi s again  to the  
fu ll committee. Th ere  is op po rtu ni ty fo r an y fina l comment th at  you 
wou ld like  to  make,  Mr. Sca lia,  you o r yo ur  a ssociate.

Mr. Scalia. I  only  ha ve one a nd I  me an t to say  it  e ar lie r:  Needless 
to  say—I  always hop e i t is needless to say —I  a nd  my s taff  a re entirely  
a t the dispos ition of  the  committee an d its  sta ff if  we can be of  any 
fu rther  assis tance .

Mr.  Drin an . Th an k you. T know th a t Con gressm an Railsb ack , the 
rank in g m ino rity m ember of  this committee, would  ap pre cia te t ha t, too, 
and T will in dicate  th at  to him.

Th an k you very much  fo r coming.
The meet ing  is adjou rne d.
[Wher eup on, at  3: 25  p.m., the  subcom mit tee adjourne d.]
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[Mr. Sigle r’s statement referred to at p. 135 follows. |
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Mr. Chairman  : Thank you for thi s o pportun ity to appear  before you to discuss 
H.R. 1598, your “Parole Reorgan ization Act of 1973.” While I have not prev i
ously had  the  pleasure  of tes tify ing  befo re thi s Subcommittee, I am aware, Mr. 
Chai rman , of your keen intere st in the  area of paro le reform, and I wish to 
commend you fo r the  fine work you have done.

Before I discuss specific featu res  of H.R. 1598, I  believe tha t it  would be use ful 
to bring the  Subcommittee up to date  on the progress the Board of Parole has 
made in improving the parol ing process. I think you will find th at  many  of the 
str uc tura l and  procedural changes which we intend to implement on a' nat ion
wide basis in the  very nea r futur e are  sim ilar  to those  suggested in your legis
lative proposal. While we do object to  severa l of the  provisions of the  bill, I think  
th at  i t is fa ir  to  say that  we a re in agreemen t on many fundam ental issues, and 
I am hopeful th at  we can work in close cooperation to ward achiev ing the  common 
goal of a  be tte r decision making  process.

As I  mentioned, the Board  intends  to ini tia te changes in both  the  struc tur e of 
the  Board and its  procedures on a natio nwid e scale. We believe we are  in a posi
tion  to do thi s very soon, perh aps within  several months, because  of the  gre at 
success we have  experienced in our  Pilot Regionaliza tion Pro ject. As you may 
know, the Board conceived some time ago the idea of estab lish ing a  pilo t project 
to tes t both the  concept of regiona lizat ion as well as new paro le procedures. 
The project went into effect las t October in the  Northeas t region of the United



States, and the resu lts have been so encouraging th at  we have now made definite plan s to extend  many of the pro ject ’s innovative fea tures to the  o ther  regions of the  count ry.
Let me outline now the  organization of the project and the procedural  changes that  have been adopted. As I proceed, I would like to bring to the Subcommittee’s atte ntion some of the resu lts from our first six months of experience.The Nor theast region of the United States consis ts of the  following federal insti tu tio ns : tlie Fede ral Reformatory, Petersburg , Vi rg ina: and tlie Rober t F. Kennedy Youth Center, Morgantown, West Virgin ia (youth ins titu tions)  ; also the  U.S. Pentitentia ry, Lewisburg, Pen nsy lvania ; the Fed era l Refo rmatory for Women, Alderson, West Vi rgi nia ; and the Federal  Correctiona l Institu tion, Danbury, Connecticut (ad ult  in stit utions ).
For  purposes of tlie project , parole interv iews are conducted  by a panel of two hear ing examiners. The ir recommendat ions are then forwarded to tlie Board  in Washington where  a parole  decision is made. The  decision is then communicated back to the  institu tion .
The project is innovative in many respects. Fi rs t of all, parole decisions are  based on explicit guidelines designed to provide  fairness and reasonable uniformity in the  parole  process. Briefly the guidelines  take in to account the  severity  of the  offense as well as the  parole prognosis, i.e. the  probabi lity of favorable  parole outcome. Once these  e lements are known, the  general range of time to be served before release  can be determined. For  example, an inmate who was convicted of a low sever ity offense and who has a very high probability of favorable  parole  outcome will generally serve a relatively sho rt period of time before release; an inmate with a low severity offense, but only a fa ir probability  of favorable parole  outcome will generally  serve a longer jieriod of tim e; etc. The tim e periods a re specified for  each combination of elements.Afte r the range of time to be served is determined, oth er fac tors  are  then considered, such as the subject's inst itut iona l behavior and  par ticipation in ins titu tional  programing the  results  of ins titu tional  tes ting community  re sources, and the parole plan. When exceptional facto rs are  present, such as extremely  good or poor ins titu tional  performance, and a decision fallin g outside of the  guideline range  is made, the hear ing exam iner must cite the  reason for  thi s exception.
These guidelines provide a generally consistent parole  policy, and in individual cases, serve to ale rt reviewing officers to unique decisions so that  eith er the special factors  in the  case may be specified or the  decision may be reconsidered. It  is fel t that  the use of these guidelines  will serve not to remove discretion, but to enable it  to be exercised in a  fa ir and ratio nal manner .
For purposes of the pilo t projec t, an inmate is also perm itted  to have a represen tative or advocate present with  him at  the  paro le interv iew. The function of the  represen tative is to ass ist the  inmate in summ arizin g the positive fea ture s of his case. This aspect  has  been well received by inmates and has proved to he especia lly helpful in cases where  an inmate has had difficulties expressing himself. For  the first six months of the project, represe ntat ives  appeared at  over 40% of the  interviews.
I would like to point  out here  that  up until  recently inma tes have not been permit ted to be represented  by legal counsel. The Board is now of the opinion that  the re is no need to preclude an atto rney  from appearing as an inm ate’s represen tat ive  in our pilot project cases simply because he is an attorney,  as long as he realizes th at  parole  release determina tions  do not, and should not, involve an adv ersary  presenta tion  of issues of law or fact. Start ing  this month, therefore, inmates  will be permi tted  to app ear  a t the ini tia l interview w ith a represen tative who may be an attorney .
Another objective of the  pilot project is to rend er speedier paro le decisions. One of the  frequent  criticism s leveled at  the Board, and justi fiably so, is the decision  making process has  been too cumbersome and slow. This* is in large pa rt due to the fac t that  some 17,000 parole -related  decisions must  be made during the  course of a yea r within an adm inis trat ive fram ework that  is fa r from perfect.
We established a goal in the project of notifying the  institution of the Boa rd’s decision within a very sho rt period of time, and I can report that  00.5% of all decisions have been made known to the inma tes with in five working days. We believe that  this  is a very signif icant accomplishment, since it tends  to minimize the  anxie ty which the inma tes understa ndab ly face dur ing  the wai ting  period.In addition, inma tes are  provided with wri tten  reasons in cases when parole is denied. The providing of reasons has been a frequent suggestion from those
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who  ha ve  stud ie d the pa ro le  pro cess , an d we be lieve  th a t th e  su gg es tio n is sound. 
Thi s be lie f ha s been re in fo rc ed  by th e re su lt s of  th e pro je ct . We ha ve  foun d th a t 
in m at es  wh o a re  a dv ised  of  t he  r ea so ns  f or  par ol e de ni al  a re  b e tt e r ab le  t o under 
st and  w ha t st ep s they  m us t ta ke to  im prov e th e ir  ch an ce s. Furt her m ore , th e 
cloa k of sec recy  is rem oved  from  th e  decis ion m ak in g proc es s whe n th e reas on s 
fo r th e  dec is ion a re  c om mun icated  to  t he  in m ate.

The  pi lo t pr oj ec t al so  invo lves  a ne w re vie w /a ppe al  mec ha ni sm . Br ief ly , un de r 
th is  pr oc ed ur e in m ates  a re  per m it te d  to  file  fo r revi ew  th ir ty  da ys  a ft e r a par ol e 
decis ion ha s bee n rend er ed  if  th ere  i s ne w an d sign ifi ca nt  in fo rm at io n which  was  
av ai la bl e a t th e  tim e of  th e in te rv ie w , bu t no t co ns idered , or  if  th e w ri tt en  re a 
sons  pro vi de d to  t he  in m at e do  n ot  s upp or t th e ord er  o f th e  B oa rd .

The  pe ti tion  by th e in m at e is co ns id ered  by a Reg iona l B oa rd  mem ber, wh o 
may  aff irm th e  deci si on; g ra n t a revi ew  hea ri ng in W as hi ng to n,  D.C.,  a t which  
th e in m at e may  be re pre se n te d ; g ra n t a re -int er vi ew  a t th e  in s ti tu ti o n ; or 
mod ify  th e or ig in al  decis ion . D uring  th e  fi rs t six mon ths, 104 re qu es ts  fo r revi ew  
w er e ac te d upo n. Th e de cision  w as  aff irm ed in ap pr ox im at el y 70%  of th e case s.

I f  th e in m at e is no t sa tis fied  w ith th e ac tio n ta ken  up on  review , he  may  th en  
ap pe al  th e  d ec isi on  to  t he B oa rd  a ft e r a 90-day  w ai ting  per iod.  I f  a  mem be r of  the  

* Boa rd  de te rm in es  th a t th e ap pe al  sh ou ld  be co ns idered , he  an d tw o oth er  me m
be rs  re nd er  a  final dec ision .

Thi s th en  is  a ge ne ra l de sc ript io n of  ou r P ilot Reg io na liza tion  Pro je ct . As I 
ha ve  alr ea dy in di ca ted,  th e  re su lt s a ft e r six m on th s ha ve  been ve ry  en co urag ing.  
We  in te nd  to  co nt in ue  th e pro je ct  an d m ak e appro pri a te  im pr ov em en ts  unti l 
su ch  t im e as  it  is  a bs or be d in to  a  gen er al  p ar ol e re or ga ni za tion .

As  I su gg es ted a t th e  ou tset , th e B oa rd  of  P aro le  is  al so  ac tiv ely pl an ni ng  a 
ge ne ra l re or ga ni za tion , ba se d on our  ex pe rien ce  w ith  th e pilot  pro je ct , to ex pa nd  
th e pr oc ed ur al  an d su bst an tive re fo rm s to  fe der al  par ole  ap pli ca nts  th ro ugh out 
th e  U ni ted S ta te s.  I wo uld  like  now to  ou tl in e th e fo rm  of  th e re org an iz at io n 
as  i t is pr es en tly  c on tem plated .

F ir s t of  al l. th er e will  be a ba si c st ru c tu ra l ch an ge  in  th e  B oa rd  of  Par ole  in  
ord er to  e ffe ct re gi on al iz at io n on a nat io nal  sca le.  The  p la n  ca lls fo r th e cr ea tion 
of  five pa ro le  reg ion s, each  he ad ed  by a Reg iona l B oa rd  Me mb er,  here aft er re 
fe rr ed  to  as  Reg iona l D irec to r. Eac h region al office wo uld  ha ve  re sp on sibi li ty  fo r 
ha nd ling  th e  to ta l pa ro le  fu nct io n w ithin  th e part ic u la r ge og raph ical  ar ea . In  
ad di tion , th re e  B oa rd  Mem bers,  he re a ft e r re fe rr ed  to  as  N at io nal  D ire ct or s,  
wo uld si t in W as hing ton.  D.C. , as  a N at io nal  App el la te  Boa rd . More over,  au th or
ity  fo r or ig in al  ca se  de cision s wo uld  be de lega ted to  Par ole  H ea ring Exa m in er s 
who  wou ld work in  tw o m an  pa ne ls  us in g ex plici t de cision  gu idel ines  pr om ul 
ga te d by th e Boa rd , su ch  as  thos e I ha ve  di scus sed.  In  ca se s in  which  de cis ions  
ou ts id e of  th e  p ar ol e gu idel ines  were made, ea ch  H ea rings E xam in er  pa ne l wo uld  
be re qu ir ed  to  spec ify  th e uni qu e fa cto rs  co ns idered . Furt her m ore , eac h in m at e 
wo uld  be per m it te d to  ha ve  a re pre se nta ti ve wh o ma y be an  attorn ey , to  as si st  
him at  hi s pa ro le  heari ng ; par ole  den ia l wo uld be ac co mpa nied  by w ri tt en  re a
so ns;  an d th e ri gh t to  a tw o lev el ap pe al  proc es s wo uld be prov ided .

Und er  our prop os al,  th e  Re gion al  an d N at io na l D irec to rs  wo uld fu nc tio n 
as  an  ap pe llat e an d policy  se tt in g  body.  The  Reg iona l D irec to r wo uld  co ns ider  
ap pe al s from  th e ca se  de cision s of  th e H ea ring E xam in er pa ne ls  w ith in  his 

* region , an d hi s decis ion co uld th en  be ap pe al ed  to  th e th re e  N at io nal  D irec to rs
si tt in g  as  a Nat iona l A pp el la te  Boa rd . The  decis ion of th e N at io nal  App el la te  
Boa rd  wou ld be final. In  ess ence , th e  pr oc ed ur al  det ai ls  wou ld  be si m ilar  to  
th os e o f t he  pi lo t p ro je ct  d iscu ssed  p revi ou sly.

In  ad di tion , or ig in al  ju ri sd ic ti on  in  cert a in  cases, su ch  as  th os e th a t ar e  
,  es pe ciall y se ns iti ve  or no to riou s,  wou ld  be re ta in ed  by th e  N at io na l App el la te

Boa rd . Also  th e Reg iona l an d N at io na l D irec to rs  wo uld mee t as  th e  U.S.  Boa rd  
of  Par ol e a t re gula r in te rv als  to  develop , mo dif y, an d pr om ul gat e B oa rd  proc e
du re s,  r ul es , an d pol icies.

Thi s th en  ba sica lly  de sc ribe s th e re org an iz at io n pl an  ns pre se ntly  en vis ion ed . 
We  th in k  th a t im plem en tin g th e pla n wo uld  m ee t th e cr it ic is m s lev eled  a t th e 
B oa rd  by ac hi ev ing th e fo llo wing m ajo r g o a ls ;

1. pr ov id in g tim ely,  well re as on ed  de cision s ba sed up on  pe rs on al  in te rv ie w s 
of in m at es  by  a pr of es sion al ly  tr a in ed  h ea ri ng p a n e l;

2. deve loping  an d im plem en tin g an  ex pl ic it ge ne ra l paro ling  po lic y to  pr ov id e 
g re a te r con siste nc y an d eq ui ty  in de cis ion m ak in g ;

3. a ffor ding  an efficien t, eff ec tiv e, an d leg al metho d of  re vi ew in g ca se  de ci si on s;  
an d
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4. es ta bl is hi ng  a mo re  ef fecti ve  an d re sp on siv e lia ison  w ith  th e in st it u ti on , 
co urt s an d re la te d  pe rson ne l, as  well as  w ith  th e pe rson s unde r th e su pe rv is io n 
of  th e Bo ard .

Befor e tu rn in g  to  th e specif ic fe at ure s of  H.R. 1598, I wo uld  lik e to sa y th a t 
we  are  in fa vor of ac co mpl ishing  the re fo rm s adm in is tr at iv el y , ra th e r th an  hy 
legi slat io n.  Our  view is th a t adm in is tr at iv e ch an ge s wo uld  ha ve  th e ad va nta ge 
of  mu ch  g re ate r fle xibi lit y an d pe rm it us to  co nt in ue  ex pe rim en ta tion  unt il  th e 
be st  pa ro le  proc es s can he achiev ed . We ar e  de al in g w ith  an  inex ac t sc ien ce 
an d shou ld  he in a po si tio n to  mak e ad di tion al  ch an ge s, nec es si ta te d hy ex per i
enc e, m is take , or  ad va nc e in  the  s ta te  of  th e a rt .

Mr.  Cha irm an , a t th is  po in t I wo uld  lik e to proceed w ith  a discus sio n of  yo ur  
le gi slat io n.  I hope  t h a t it  is ap par en t th a t man y of  th e hi ll' s fe at ure s ar e  inclu ded 
in  bo th  ou r P ilo t Reg io na liz at io n Pr oj ec t an d th e pl an ne d ge ne ra l re org an iz a
tio n.  For th is  reason , I wi ll ad dr es s my sel f on ly to thos e pr ov is ions  of  th e hill 
w ith wh ich  w e ha ve  sign ifi ca nt  d ifficul ty.

F ir s t of  all , we  do no t sh ar e th e be lie f th a t th e  Boa rd  sh ou ld  he in de pe nd en t 
fro m th e D ep ar tm en t as  sect ion 4201 (a ) wo uld  requ ire.  The re  is no do ub t in my 
mind th a t ou r de cis ions  are  rend er ed  indei>end ent ly. ye t we benefit  fro m th e 
ad m in is tr a ti ve sup po rt  o f t he  D ep ar tm en t. Also.  I no te  t h a t se ct ion 42 01 (h ) wo uld  
re qu ir e,  to th e  e xt en t fea sib le , th a t th e Bo ard  of Par ole  re pre se nt th e et hn ic  an d 
ra cia l comp ositio n of th e fe de ra l pri son po pu la tio n.  It  is our op ini on  th a t th is  
re qu irem en t fa ils to  ta ke in to  co ns id er at ion th e fa ct  th a t th e Boa rd  re pr es en ts  
th e Am erican  publi c as  well as  fe de ra l pr iso ne rs . More over,  we are  no t aw ar e of 
no t re leased  e ar li er  u nd er  th e pr ov is ions  d isc ussed im m ed ia te ly  above,  th e Region- 
pa ro le  decis ion s th an  one wh ose  comp ositio n is de te rm in ed  sol ely  on m er it con
si de ra tion s.  By wa y of co mpa ris on , pe rm it me to po in t ou t th a t th er e is no suc h 
re qu irem en t fo r fede ra l ju dg es  wh o pla y an  eq ua lly  im port an t role in de te rm in g 
th e leng th  o f ti m e a n in di vi du al  wi ll spe nd  in  p rison .

We find sect ion 4205 es pe cial ly  tro ub les om e. T’nd er  pr es en t law , th e gra n ti ng  
of  p ar ol e is di sc re tion ar y w ith  th e Bo ard . Th e Boa rd  mus t mak e a po si tiv e find
in g th a t th er e is a reas on ab le  pro ba bi li ty  th a t th e pr is on er  wo uld  no t vi ol at e th e 
law  an d th a t hi s re leas e wo uld  no t be inco mpa tib le  w ith  th e  w el fa re  of soc iety.

Section  4205, howe ver, wo uld  ap pea r to es ta bl is h a pr es um pt io n in fa vor of  
pa ro le  by re qu ir in g th a t th e  B oa rd  re lease a pr is on er  un less  it finds ce rt ai n fa c
to rs  to  be pr es en t. Thi s pr oc ed ur e would  be weigh ted he av ily in fa vor of th e 
in m ate.  We  bel ieve, howe ver, th a t it is no t un re as on ab le  to  re quir e a po si tiv e 
fin ding  by th e Boa rd  th a t he ca n as su me th e re sp on sibi li ty  of lead in g a law  
ab id in g life. Th e w el fa re  and  p ro te ct io n of socie ty de man d no th in g less .

Su bsec tio n (h ) of  sec tio n 4205 wo uld  re qu ire th a t w ith  re sp ec t to an y pr is on er  
no t re le as ed  e arl ie r und er  th e prov isi on  dis cusse d im m ed ia te ly  abo ve,  th e Re gio n
al  Boa rd  wo uld  ha ve  to  re le as e him  a ft e r tw o- th irds  of hi s se nten ce  un less  it  
fin ds a “h igh pr ob ab il ity"  th a t he  wil l en gage  in cr im in al  conduc t. Ag ain , we 
be lie ve  th a t th e bu rd en s ar e  rev ersed.

In  ou r opinion , th e pr es en t st andard  shou ld re m ai n in effect , na m e' y th a t it 
m us t ap pea r to  th e Boa rd  th a t th ere  is a reas on ab le  pr ob ab il ity  th a t th e  in m at e 
wi ll no t enga ge  in fu rt h e r vi ol at io ns  of law  an d th a t hi s re leas e a t th a t tim e 
is  not  inco mpa tib le w ith  th e w el fa re  of  socie ty.

Section  4207. wh ich  de al s w ith  th e pa ro le  de te rm in at io n he ar ing,  re qu ires  th a t 
in an y ca se  in wh ich  pa ro le  is de ni ed  or  de lay ed , su bs eq ue nt  pa ro le  det er m in at io n 
hea ri ngs  mus t he he ld an nual ly  th er ea ft er . We ag re e th a t th e ru ’e sho uld  I e 
fo r a t le as t annual  re vi ew s:  howe ver, we be lie ve  th a t di sc re tio n shou ld  b e  ’e f t  
to  th e  Boa rd  to  decide ag ai nst  an nu al  rev iew  in ca ses whe re  it ap pe ar s cl ea r th a t 
a re le as e or de r a ft e r an  ad di tiona l yea r wo uld  be in ap pro pr it e.  In  such  ca se s we 
wou ld  wis h to  re ta in  di sc re tion  to  d ef er  a fu rt h er he ar in g fo r a max im um  of  t hr ee  
ye ar s.  Thi s di sc re tio n wo uld  be ex ercised in thos e si tu a ti ons whe re  it  con’d be 
re al is ti ca lly  see n th a t a long er  per io d wo uld  l»e n eeded to mee t mi nim um  re ’ease  
re qu irem en ts . Annua l review  in suc h ca ses wo uld  on ly mis lead  the in m at e an d 
ov er -b urde n th e Boa rd .

The  pr ov is ions  of  sect ion 4208 pose prob lems wh ich  bar ou r end or« op,onf . 
Spe cif ica lly , th a t secti on  wo uld  mak e av ai la bl e to  an y in m at e or  his  r-'p-e-e-’to . 
tive th e flies , re po rt s or  do cu men ts  use d in pa ro le  decis ion  ma kin g. Exc ep tio ns  
a re  mad e fo r do cu men ts wh ich  co nst itu te  di ag no st ic  op inions , or  wh ich  rere*’’ 
so ur ce s of in fo rm at io n ob ta in ed  co nf iden tia lly , hu t th e bil l would  re qu ir e f in t  
th e  pr is on er  be giv en w ri tt en  no tic e of  th e  ex ce pt ions  an d th a t he be prov ided  
w ith th e s ub stan ce  of  th e do cu men ts.

I t  is  th e pr es en t po licy of  th e Boa rd  no t to  per m it  ac ce ss  to th es e pi nt cr M *.  
F ir s t of  a ll,  man y of  th e do cu men ts  do no t belong to th e Boa rd  and we are  in no



position to uni late rally release them. For  example, cer tain  reports are  compiled 
by the Bureau of Prisons. In add ition, the  presentence repo rt is the property 
of the sentencing court, and we are  not perm itted to release  tlie contents without 
specific authorization. I must say, however, Mr. Chairman,  that  if these  problems 
could lie solved, I would favor limi ted access to file mate rials .

Section 4208 a lso perm its a pri soner to be represented at  a parole dete rmina
tion hearing, eith er by an  attorney or any othe r qualified person. Attorneys may 
eith er be reta ined  or appointed under the  provisions of the  Criminal Just ice 
Act. With respect to representation, it had  been the policy of tlie Board in our 
pilot pro ject  to permit  an inm ate to app ear  with  an advocate,  so long as the 
advocate was not an a ttorney. This  position was based on the fac t that  the parole 
hearings are  not adversa ry proceedings. The non-adversary  na ture of the pro
ceedings is of course well suppor ted in law.

Our concern was that  the presence of lawyers would have the effect of turn ing 
the paro le hearing  into  a legal or fac tua l confron tation between the prisoner and 
the  hea ring  examiner. Our position has  been modified, as I mentioned earlier, 
and we are  now perm ittin g represe ntat ion by atto rneys in our pilot project so 
long as the atto rneys recognize the  non-ad versa rial na tur e of the  hearing.

We are  opposed, however, to appointment of lawyers for parole  applicants  
under the Criminal Jus tice  Act. The Criminal Jus tice Act now in force does not 
perm it appo intment of a ttorney s for paro le hearings, and even for parole  revoca
tion hear ings  it provides for appointment of counsel only if the Court  finds t ha t 
the inte res ts of jus tice  requ ire such appo intment for an indigent prisoners. By 
con tras t, this bill would requ ire appointment both for parole and parole  revocation hearin gs a t the request of the prisoner.

For both types of hearin gs we feel the  law should remain as it stands. With 
respect  to revocation, appo intments  of counsel should be lef t to the Court s’ dis
cretion as the  Criminal Jus tice Act provides . This  view is in accord with the 
late st Supreme Court ruling on the  subject. (See Gagnon v. Scarprl li, No. 71-1225, 
decided May 14. 1973.) In parole hear ings  we believe that  no court  appointment 
of counsel, discretionary or otherwise, should be provided . Again, the non- 
adversa ry na tur e of tlie paro le hearing  is such that  atto rne y repre sentation  
i« not required. This indeed is the  obvious rationa le of the e xisting l aw’s exclusion 
of parole hearings from the requ irem ents  of atto rney appointments.

We can foresee tha t if lawyers  a re  available  for the asking, then every inmate 
will surely  demand one. Very soon, all inma tes will have legal counsel, and the 
inevitable resu lt will be the  development of a formalized, lega listic  parole hear
ing. This  of course would nece ssita te a vast  augmentat ion in Board personnel. 
We a re unconvinced that  such an eventuality would resu lt in bet ter  and quicker  parole decisions.

Section 4210 deals with the  jur isd icti on of the  Board of Parole . The bill, 
bke  present law. sta rts  with the  notion that  the period of parole, absen t special 
facto rs, is the maximum term  of imprisonment reduced by the time served 
in prison prior to parole. This  creates  an anoinoly. since persons released e ar ’ier 
have a possible parole  term which is longer than those released late r. The 
la tte r group however, presents  grea ter  parole  risks. I would like to mention 
that  the Adm inist ratio n’s proposal to reform  the federal criminal laws, int ro
duced as II.It.  6046, makes the  term of p arole independent of the amount of t ime served prio r to parole.  We believe this  to be the be tte r approach.

r would a lso like to po int out that  the  Admin istration’s code reform legislation 
rejects the concept of “good time ,” both for persons in prison and those on 
parole. Our experience indicate s th at  good time serves only the function  of 
more rapidly term inating  paroles and not necessarily deterring misconduct. We 
believe that  the  approach taken in section 4212. which perm its the early 
term nation of parole, is wholly adequa te to deal with excessive parole terms.

1 nder  section 4214, the parole  term served before a parole violation cannot 
extend  the term of the Board's jur isdiction over the  individual. Thus, the  parolee 
receives 100% credi t for paro le time upon modification or revocation, even 
though he may forfeit good time. This  progressively reduces  the  sanctions  ava il
able to deter violations by parolees. Such cred its have been rejec ted in H R 60-ifi.

Section 4215 outlines the procedures for revocation of parole, and we are 
in genera l accord with its provisions, which trac k the requ irements  of Morrissey 
v. Brewer, 408 U.S. 417, and our  own established procedures.

We canno t endorse subsection (e ),  however, which in effect provides for 
release of a parolee on his own recognizance (except if deemed 'dangerous



or like ly to f lee), following  the prelim inary  interv iew and pending the revocation 
hearing. Present law provides that  persons at  this point  in service of sentences 
may be released, even on bail, only in very ext rao rdinar y circumstances . It  
should be pointed out of course tha t expedited revoca tion hear ings unde regional
ization will e liminate  any unnecessary delay.

Section 4215 also provides  an opportunity  for  the  parolee  to compel the 
appea rance  of witnesses  at  a  revocation hearing. This would be possible because 
of the bill’s provisions for subpoena power in the  National  Board. The power 
would run  nation-wide and be enforceable through the  United States Distr ict  
Courts. We do not believe, however, that  such subpoena power is required to 
enable the  Board to conduct fa ir parole revocation hearings. The Morrissey 
decision, in which the  Supreme Court listed  the necessary elements for a fa ir 
revocation hear ing including a conditional right to cross examine adverse wit 
nesses, significantly did  not mandate  compulsory process for the att endance of wit 
nesses, though this possibility could not have escaped the  Court’s at tent ion. Our 
experience has not indicated any necessity for compulsory process to obtain 
witnesses for th e parolee’s cause. l ie  is perm itted  to have voluntary  wi tnesses  and 
he has the  right under Morrissey to cross examine any adverse witnesses who 
appear . Fur the r, any adverse witnesses whom he wishes to atte nd are re
quested  to appea r, provided  tha t this is not determined to be dangerous, or 
unwise fo r other good reasons, as provided in  Morrissey.

If  a parolee could compel witnesses’ atte ndance  as in a crim inal tria l, revoca
tion hearings would he delayed and obstructed with  no real benefit to the 
parolee. Under  present law, as mentioned above, the parolee is provided  counsel 
where the  interests of jus tice  require an att orney’s assis tance, such as in cases 
of factual dispute.  The atto rney of course will see to it that  any favorable  
testimony by volun tary witnesses,  eith er in person or by affidavit  or other docu
mentation, is presented .

We have one fu rth er  objection to Section 4215, th at  being with respec t to 
its provision for a revoca tion hearing upon termin atio n of an assignment of a 
prisoner to a Community Treatm ent  Center. This  term inat ion of assignment, 
as we read  the  bill, constitutes  a mere change  in a condit ion of his parole, not 
a revocation of parole. We do not see the necessity  for  a formal revocation- 
type hear ing where  revocation is not being decided; indeed, it  would appea r 
anomalous to provide such a hear ing on the issue of w hether  the parolee should 
be placed in a situ atio n perhaps less res tric tive of his liber ty than the  Com
munity Treatment Cente r assignment. Further,  if a hea ring  of this na tur e were 
required,  it  might  inhibit the free use of such centers  for  parolees, thus dis
couraging use of a most  useful r ehabili tative tool.

Sections 4214 and 4215 also might be read to require  a revocation-type hea r
ing for modification of any  condition of parole. While we doubt that  this  is the 
inte nt of the bill, we would of course oppose such provisions.

Section 4216 provides  for  automatic appeals in all  cases where paro le has 
been denied or revoked, or where parole good time has been withheld or for
feited. or where  parole  conditions have been imposed or  modified. Appeals shall  
he decided by at  lea st thr ee  members of the National  Board, except where 
parole conditions have  been imposed or modified, in which case at  leas t two 
members are  required. We believe that  these  appeals should be discretionary, 
and that  ther e should be a mechanism to screen  out those frivolous cases that  
will only clog the apjx'l late system.

Tit le II  of the bill provides for  an amendment to th at  section of the  Crime 
Control and Safe Streets of 1968 dealing with gra nts  for  correc tional insti tu
tions  and facili ties. The amendment would add  a new paragraph  to section 453 
of pa rt  E of the  Act which now enumerate s cer tain correctional stan dar ds 
which must  be met by sta tes  desiring gra nts  for  such institu tion s and  facili
ties. The amendment would require, among other things, th at  the  sta te assure  
LEAA that  its paro le system includes cer tain specified elements, such as pro
cedures  for  equitable  and expeditious disposi tion of paro le hearings including 
access to files, represen tation of prisoners , and  quick notificat ion of decisions. 
Minimum standard s with respec t to parole revoca tion would also be required.

Cer tain of the  requ irements set forth in the  amendment have been discussed  
nlw»ve, and to the  extent  th at  we oppose the  requ irements  with res]>eet to the 
federa l parole  system, we oppose the ir imposition on sta te programs,

Even to the  exten t that  we favor  some of  the  correc tional requirements,  how
ever, we would not at  this  time recommend amending the Safe Streets Act. As 
you know, the  Admin istration’s Law Enforcement Revenue Shar ing proposal is 
now being considered by the  House and  Senate , and for  the  time being we op-
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pose specific amendments  to the  presen t statute since such amendments  are 
con trary to the proposal's concept. We would pre fer to wai t unti l we have had  
an opportunity  to study the  final version of our legislation before making 
recommendations.

Mr. Chairman, this concludes by prepared statement. I wish to poin t out  in 
closing th at  I have discussed only our  major criticism s with  the legislat ion. 
If  the  Subcommittee decides to proceed with  the  legisla tion, we would request 
that  our  attorneys  be permitted to work  with  the  Subcommittee staff in ironing  
our  techn ical difficulties. Of course we do hope th at  the Subcommittee will agree 
th at  it  is best to allow the Board to proceed with  the  reorganization adminis
trati vely .

[Mr. Scalia’s statement referred to at p. 163 follows:]
Administrative Conference of the United States,

Washington, D.C. ,June 21,1973. 
Testimony by Antonin Scalia

Mr. Chairman and Members of the  Subcomm ittee : I am gra teful for the 
opportunity  of test ifying before this Subcommittee concern ing paro le reform 
legisla tion.

The .Administrative Conference is, as you know, a permanent, independent 
Federal  agency, charged with  studying  the adm inistrative procedures  o f Federal 
agenc ies—and making  recommendations for  improvement to the Congress, the 
Pre sident  and the agencies themselves. Parole  has in the pas t been insulated  from 
the crit ical  ana lysi s of those concerned with  problems of adm inistrative proce
dure  by the asse rtion that  it  was a privilege,  a ma tte r of grace, nei ther  to be 
expected  nor to be earned, granted withou t necessary rhyme or reason at  the 
indulgence of the  sovereign. Since no prisoner had  a right to this boon, 
none could complain of its denia l, or of the  arb itrari ness with which  it often 
appeared  to be conferred. However acc ura te this view may once have been, it 
surely  no longer comports with  the  real  place of parole in our  criminal law.

Paro le cannot be viewed as simply a windfall, because  in fac t the  ent ire 
penal system is premised on its  avai labi lity . Congress prescribe s maximum 
sentences and judges sentence individual defendan ts with the  knowledge that  
paro le is availab le and in the expectation that  a prisoner  who dem onst rates  his 
desire  for rehabil itat ion will not serve the  maximum term  or anything approach 
ing the  maximum.

Gra nts  of parole are not a serie s of random acts, but  a major and regula r pa rt 
of the a dministra tion of our  system of crim inal  justice . The U.S. Board of P arole 
conducts  annually  about 20.000 proceedings rela ting  to the gran t, denia l, revoca
tion  or confirmation of parole. The  Board controls approxim ately  two -th irds of 
the time actually served under fixed-term Federal sentences and all of the  time 
served  under inde term inate sentences. Thus, the  actions  of the  Board have 
gre ate r and more immediate impact on the  average Federal  prisoner  tha n the 
action of the cour t which sentenced him. The exercise of such autho rity is a 
fearsome responsibility , and every effort  should  be made to assure  that  its 
exerc ise is rationa l, even-handed and consistent with  our notions of procedural 
fairness .

CONF ERENCE RECOMMENDATION 7 2 -3  AND ATTEMPTED IM PL EM EN TA TION

A li ttle over a year ago my precedessor  as Chairman of the Conference, Roger C. 
Cramton, prese nted testimony to this  Subcommittee concerning paro le reform 
legis lation sim lar  to that  which is now before you. He described a Conference 
study of th e procedures of the  U.S. Board of Parole, and a proposed recommenda
tion arising from the study  which was to be considered by the Conference at  
its  Jun e 1972 Plen ary Session. The proposal was in fac t adop ted by the Con
ference, as its  Recommendat ion 72-3, without change and withou t disse nt  I 
subm it a copy a s an apendix to my testimony. I would like, if I may, to refresh 
your recollection concerning the  contents  of th at  Recommendation, and to 
describe our effort  to have it  accepted by the  Board  of Parole. Both these  items 
bear upon the  des irab ility  and necessity of the  bill before you.

The elements conta ined in the Conference Recommendat ion r epresent , I am sure  
you wJli agree, a very modest pro posal :
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(1) First, we urge th at  the Board of Parole form ulate  general stan dar ds to govern the gran t, defe rral  or denial of parole. Where the adoption of general rule is not possible, the Board should attempt to form ulate standard s through use of typical hypothetical  i llus trat ions .
(2) Second, the  p risoner’s file should be disclosed to him or his represen tative in advan ce of the parole hearing, except for information in the file as  to which disclosure is clearly unw arra nted or has been determined  by the sentencing judge to be improper. Such inform ation  might include psyc hiat ric and medical repo rts and state men ts which would disclose confidential informants. Where information is not directly disclosed from the file, the prisoner should be given a summ ary or indication of the  nat ure  of information withheld.
(3) Third,  the prisoner should be allowed to be assisted  by counsel or othe r represen tative of his choice. This would not be for the purpose of turning the parole hear ing into a trial but merely out of recognition th at  in a matter of  such grea t significance to the prisoner , the assistance of an experienced and art icu lat e adv iser seems important.
(4) Four th, we urged that  where  parole is defe rred  or denied, the  prisoner  be provided  a stateme nt of reasons—perhaps simply a check-list form, but with at  lea st a sentence or two of individualized  explana tion added.  We also recommended in this  connection that  the Board develop and make publicly avail able a body of fully reasoned prototype decisions—granting, denying, or defer rin g parole—which might serve as a body of “ease law” and assi st in the formulation of standards .
(5) Fifth , with respect to paro le revocation  proceedings we urged greate r procedural  sa feguards  than for parole  hearings. The parolee o r his counsel should have access to the wri tten  evidence aea inst him and should be enti tled to hear and cross-examine adverse witnesses. He should have an opportuni ty to comment on the  hearing officer’s recommended decision, and, of course, the Board's final decision should include a sta tem ent  of reasons.
On July 5. 1972 we tra nsm itte d this Recommendat ion to the then Chairman of the Board, George ,T. Reed. In October we received a reply from Mr. Reed’s successor, Maurice H. Sigler, rejecting substan tial ly all our proposals. I submit this  correspondence for the  record, together with  an inte rna l memorandum comparing the response with the Recommendation. We have since then a ttempted to induce the Board to change its mind by working through its parent  agency, the  Department of Jus tice—where. T thin k it is fa ir  to say, we found in some quarters  more sym pathetic ears. This effort, however, has ultim ately  yielded litt le fruit. We have been advised informally that  Jus tice  has made a final decision concerning the  extent  to which it will seek implementation of our Recommendation—to wit, only to the extent of permit ting  the assis tance of counsel at  the parole hearing. This  seems to us of minor consequence if none of t he other changes proposed in our Recommendation is adopted.  Without published standa rds  governing parole, without access to the  file that  shows bow those stan dar ds apply to the  par ticula r case, and without  any requirement that  a reason for denial be given, a lawyer would know nei ther what principles to address nor what alleged facts to refute.
We have received no formal communication from the  Board  or the  Depar tment on this subject since Chairman Sigler’s le tte r of October 20, so T do not purpor t to give you the ir present position first-hand. I hope, of course, it has changed. But as fa r as we have been advised, and despi te extensive and continu ing efforts, our Recommendat ion has met with  sub stantial rejection . It is an und ers tate ment to say that, this  is a keen disappointment. The proposal  is. as I have said, a modest one. I t was based on a  care ful and scholarly study by our consultan t, Professo r Phil lip Johnson of the University of Califo rnia at Berkeley, a copy of which I provide for your information, and. if yu wish, for inclusion in the record. It was adopted by the Conference not only without dissent but with  expressions from our membership indicating a breadth  of consensus most unusual in any assemblage of lawyers.
The Adm inist rative Conference, of course, was estab lished by the Congress only to recommend and not to dispose. We have no power, and no desire, to exac t automatic  compliance with  whatever we say. But when a Recommendation as well considered  as this, as moderate, and as enthus iast ical ly endorsed, is wholly rejec ted by the  agency to which it is addressed. I think  it our respons ibility  to bring the  Recommendation and the rejec tion as forceful ly as possible to the  atte ntion of the  Congress. Our proposal  did not call for legislation. It  was addressed to the Board of Parole, and there is nothing in it,



with  the exception of that  portion  deal ing with the confidentiality  of pre 
sentencing reports, which could not he implemented by the Board under its 
exist ing author ity.  It is my conclusion, however, af te r almost a year of inte n
sive efforts to secure implementation, th at  this Recommendation will in fac t not 
he accepted unless the  Congress intervenes. I bring  this to pour atte ntion i>oth 
because this  Subcommittee is now considering  parole legislation and because 
the Jud icia ry Committee  has substan tive  jur isdiction over the Conference and 
has  demonstrated a sympathet ic int ere st in our activities and our effectiveness.

Let me tur n now to the bill before you, H.R. 1598. Title  I of the  bill would 
establish an independent Board of Parole and make majo r changes in Federal  
parole  procedures. Its  provisions are  drawn in large  part from las t year’s bills, 
H.R. 13118 and H.R. 13293. on which we commented at  that  time. I am pleased 
to note that  some of the  provisions in H.R. 1598 reflect our previous comments. 
Title  II of the  bill would amend Title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 to prescr ibe minimum standard s for State paro le systems as 
a condition of eligib ility for federal gra nts  to correctional inst itu tions and 
programs. I will limit  my comments to those provisions of the bill which deal 
with Fede ral parole procedures and will not deal with ma tters of subs tant ive 
parole  policy—on which we have no pa rticu lar  exper tise—or  on the  proposed 
amendment to the Omnibus Crime Control Act.

I should emphasize at  this  point th at  the  Assembly of the Conference, which 
adopted our Recommendation 72-3 and which alone has author ity  to make fo rmal 
Conference Recommendations, has not had an opportunity  to consider this  bill. 
Consequently, the views I expressed are  those of my Office but not necessarily 
those of the full Conference.

OR GA NI ZA TION AL  AND ST RU CT URA L PR OV ISIO NS

H.R. 1598 would crea te a Board of Paro le “as an independent establish men t 
in the execut ive branch,” severing  its present condit ions with flip Departm ent 
of Justice. The Board would consist of a seven-member National Board and five 
Regional Boards of three members each. As under presen t law, 18 U.S.C. § 4201, 
members would be appointed for six-year terms  by th e Pres iden t with  the advice 
and consent of the Senate, and there is no provision that  members may be re
moved only for good cause. The principa l funct ions of the National Board would 
be to estab lish genera l policies and rules  for the Board of Paro le and to conduct 
appe llate  review of the determina tions  of the Regional Boards regarding gra nt 
or revocation of parole.

Removing the  Board from the Department of Jus tice  was one of the recom
mendations in Professo r Johnson’s report, but it was not included in the Con
ference Recommendation. Though I have no strong views on the  subjec t, on bal
ance I  th ink it p referable to keep a ll c riminal law enforcement  and penal act ivit ies 
of the Government und er the control of a single agency—particula rly  when that  
agency has been as  responsib le over the years and has such a high repu te among 
lawyers within and without the Government as the Department of Just ice.  
Independence for the Board is not, I think, necessarily desi rable in all mat ters . 
Decisions in individual parole  cases  should  certa inly  be almost judicia l in natur e 
and free from sujiervisory influence. But  the  establish ment of parole policies 
seems to me inherently bound up with prosecutory , enforcement, and  penal poli
cies, and should ratio nally be subject to the same overall direction. In such ma t
ters,  independence is fa r from an unmixed blessing. I confess that  my opinion on 
this  point may be colored by the fac t that  the Department was much more recep
tive than  the  Board  to the reasonab le procedural changes we proposed. But  the  
att itu de  which that  d isplays may not be en tire ly irre levant. The Department has  
a broader view, and hence can perhaps judg e policy matter s per tain ing  to parole 
more objectively. It  is in any case a known quantity, staffed with  attorneys  who 
are  among th e most resjiected in Government. I would not discard these values  too 
readily. It  seems to me tha t an app ropriate degree of independence, where  inde 
pendence is needed, might be achieved more desirably by promoting gre ate r secu r
ity of tenu re for Board members than by moving the Board out of the Depa rtment.

Whether parole adm inis trat ion should be centralized through the  establ ish 
ment of regional  boards depends so heavily upon ques tions of operational  efficiency 
which we have not studied tha t I do not feel qualified to advise  you. I will note, 
however, the obvious f act  tha t decentraliza tion increases the  difficulty of achiev
ing consistency and pred ictabili ty—and especia lly the  difficulty of achieving them 
through an essential ly “case law” process. This  is a ma tte r I will address in 
ano ther con text later  on.



The provisions of the bill rela ting  to the organ ization of the Regional Boards  
raise in my mind some techn ical questions. These Boards  are to consist  of three  
members appointed  by the Pres iden t with the advice  and consent  of the Senate, 
and  each Board  is to have assigned to i t up to six hear ing examiners. The princi
pal function of the  Regional  Board is to hear and decide parole dete rmin ation and 
paro le revocation cases. For  purposes of these hearings, it is evidently intended 
that  the Board  and its exam iners  sit in panels. Section 4207(a) requires that  a 
parole determination  hearing be held before a panel of th ree individuals of whom 
at  l eas t one mus t be a Board member, and the other two members or examiners. 
For  parole  revocation hearings, however, section 4215(g) merely provides tha t 
they “be conducted by a t least  one member of the Regional Bo ard;” not  only does 
it not require oth er officers on the panel to be examiners, it does not require a panel 
at  all. This is surely an anomaly. A parole revocation hearing  is ord inarily  a t
tended with  more form ality  tha n a parole determina tion hearing, and its effect 
on the  prisoner is likely to lie more significant. Moreover, while it is expressly pro
vided (in section 4 20 7(a) ) that  the panel sitt ing in the dete rmin ation hearing has 
autho rity  to make the decision for the Regional Board, it is not clear whether't he 
officer or officers presiding over the revocation hear ing may be authorized to 
make  the decision. Section 4203(b) suggests that  they may no t; section 4203(c) 
th at  they  may.*

There are a number of respects in which some gre ate r flexibi lity in organ iza
tion and stru ctu re might be desirable. For example, it  is  no t c lear  tha t a Regional 
Board can determine to review or reconsider  a  paro le dete rmination  made by a 
panel. There is no provision for such a procedure, and section 4203(a) could be 
read to preclude it. Similarly, it  is not clear t ha t the Nat iona l Board can review or 
reconsider a decision of one of its panels. May a Regional Board member be 
assigned  temporarily  to sit  on ano ther Regional Board or on the National Board, 
and if so, who makes the designation? Cf. 28 U.S.C. Ch. 13. It is not hard  to 
imagine a situation in which there are  two or more vacanc ies on a pa rticu lar  
Regional Bo ard; yet the  processing of cases mus t somehow continue. These 
problems are  readi ly soluble, but  I think it  worthwhile to bring them to your 
attention.

PAROLE PROCEDURES

The hea rt of the bill is, of course, its provisions rega rding gra nt of parole. 
Section 4205 provides th at  where  a prisoner has  attain ed eligibility for paro le 
(usually  af ter serving one-th ird of his sentence ) and his record shows th at  he 
has  substan tial ly observed the rules  of the ins titu tion , he shall be released 
unles s the Regional Board  determines  that  there is a reasonable probability  he 
will violate  a criminal law or th at  his release would be “incompatible with the 
wel fare  of society.” When he has  served two-th irds of his sentence he shall be 
released on parole unless the Board determines that  the re is “a high likelihood 
that  he will engage in conduct violat ing any criminal law.” The effect of section 
4205 appears to be to reverse the burden of persuasion  presently applicab le in 
paro le proceedings, cf. 18 U.S.C. § 4203(a) , by requiring  parole to be given un
less the Board can point to some reason why it  should not. Whe ther  this  is 
desirable  is a question  of penology and not of adm inistrativ e procedure.

Sections 4207 and 4208 presc ribe the procedure for paro le determinat ions. 
Unless the Regional Board  determ ines without hearing  to release on parole, it 
shal l hold a hearing. The hear ing will be conducted by a panel of thre e com
posed of one Board member, who presides, and two other Board members or 
examiners. Where parole is denied, such a hearing  will be conducted at  least 
annual ly thereafter . The prisoner is to be a llowed access to his files, except for 
mater ial that  is not relevant, d iagnost ic opinions disc losure  of which might disrupt 
a program of rehabilita tion,  and mate rial revealing  sources  of inform ation  
which may have been obtained in confidence. When such materia l cannot be 
disclosed directly , the  Board shall ordinarily  make ava ilab le its substance. The 
prisoner  is entit led to be assisted by counsel prior  to and at the hearing, and where 
he canno t afford counsel, the re is provision for appointment of counsel in 
accordance with  the procedure in Federal criminal cases. A full record of the

The whole purpose  and effect of section 4203(b) are  somewhat hard  to fathom. Its  language seems clearly Intended (as the  las t sentence of section 4207(a)  indicates)  to prohibi t delegation by the Board ; but this  effect is entirely elimina ted by the next subsection. Itse em s to me th at the only remaining function of section 4203(b) is to impose a reasonable but extra ordinary  prohibit ion upon the Board ’s adopting a requirement of unanimous vote.
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pa ro le  he ar in g  sh al l he ke pt , an d w ithi n fo ur te en  da ys  th e Reg iona l Boa rd  
sh al l no tif y th e pr is one r in  w ri ting of  it s det er m in at io n,  st a ti ng  w ith  part ic u 
la ri ty  th e gr ou nd s,  an d includ ing a su m m ar y of  th e ev iden ce  an d in fo rm at io n 
su pp or tin g th e findin g.

Th ese pr oc ed ur al  prov is ions  wou ld  im pl em en t som e of  th e mos t im port an t 
as pe ct s of  th e Co nferen ce  Rec om men da tio n I di sc us se d earl ie r— in  part ic u la r 
th e  pr ov is ions  fo r ac ce ss  to th e pri so ner’s tile , re pr es en ta tion  hy counsel, an d a 
w ri tt en  st a te m ent of  reas on s fo r den ia l of  pa ro le . Su bj ec t to  som e re se rv at io ns 
I will  ge t to  in  a mo me nt,  I of  co ur se  ap pla ud  th es e po rt io ns  of  th e hil l. Th e 
bil l do es  no t, howe ver, im plem en t th a t po rt io n of  th e Co nferen ce  Re comm em la-  
tio n which  is  di re ct ed  to  th e es ta bli sh m en t of  ru le s an d st andard s by which  th e 
g ra n t or  de ni al  of  pa ro le  ma y be co ns is te nt ly  ap pl ied an d re liab ly  pr ed ic ted.  I 
re fe r to  th e ve ry  fi rs t par agra ph  of  th e Re co mmen da tio n,  ca lli ng  fo r th e Boa rd  
“to  fo rm ula te  ge ne ra l st andard s to  go ve rn  th e gra nt , de fe rr al , or de ni al  of 
par ol e” —by ru le  whe n possible , an d by th e us e of  ty pi ca l hy po th et ic al  il lu s
tr a ti ons w he re  nec es sa ry .

Se cti on  42 02 (a ) (1 ) of  th e hil l g ra n ts  th e  N at io na l Boa rd  po wer  to  “e st ab lish  
ge ne ra l po lic ies an d ru le s . . . in cl ud in g ru le s w ith  re sp ec t to th e fa cto rs  to  
be ta ken  in to  ac co un t in de te rm in in g w het her  or  no t a pri so ner  shou ld  be re 
leas ed  on pa ro le .” B ut th e cu rr en t B oa rd  al re ady  has  th a t i>ower, an d, as  I ha ve  
in di ca ted,  i t  ha s not  been an d wi ll no t be ex erci sed.  I t  is tr ue, of co urse , th a t the 
is su an ce  of  such  ru le s see ms  to be al m os t ex pe ct ed  by th is  bil l, as  it  is  no t by 
pr es en t law . Nev er theles s, be ca us e of past  ex pe rien ce  an d be ca us e of th e ab so 
lu te  in di sp en si bi li ty  of  th is  fe a tu re  to  th e  fa ir ness  of  th e  par ole  process, it  
wo uld seem to  me  de si ra bl e to m ak e th is  no t merely  a po w er  but a po si tiv e ob li
ga tion of  th e N at io nal  Bo ard . Ther e shou ld  be le ft  open no ri sk  w ha te ve r th a t 
an  att orn ey  wi ll ha ve  to si ft  th ro ug h th e 20,000 ca se s de cide d ea ch  year to  de 
te rm in e on w ha t ba si s it  wi ll be de cid ed  w he th er  his  cl ie nt’s re le as e wo uld  be 
‘•inc om pa tib le with  th e w el fa re  o f so ci ety. ”

Th is  ra is es  ano th er po in t th a t I m ig ht  m en tio n in pa ss ing.  I pr es um e i t  is  the 
in te n t of  th e bil l (a s it  w as  of  th e  Co nferen ce  Rec om m en da tio n)  th a t th e de ci 
sion s an d op in ions  in  par ol e ca se s be  pu bl ic ly  av ai la bl e.  W het her  th is  is  ac 
comp lis hed h.v th e la ng ua ge  o f th e hil l de pe nd s upon  th e eff ec t of  sec tio n 422 3( a) , 
wh ich  re nd er s th e A dm in is tr at iv e Pro ce du re  Act  (i nc lu di ng  5 U.S.C. §552 , th e 
so- ca lled Fr ee do m of In fo rm at io n A ct ) ap pl ic ab le  t o th e Bo ard.  Mo re spe cif ica lly , 
it  de pe nd s up on  w he th er  pa ro le  det er m in at io ns a re  to  be co ns idered , w ithin  the 
mea ni ng  of  5 U.S.C. § 552 (a ) (2 ),  “f inal op in ions  [o r]  ord er s mad e in  th e ad
ju d ic ati on  of ca se s.” I th in k th e  no rm al  mea ni ng  of th a t la ng ua ge  wo uld em 
br ac e them , bu t it  wo uld  be well to  ha ve  som e legi sl at iv e his to ry  to  mak e it  ab 
so lu te ly  cl ea r.

I al so  no te  th e ab se nc e of an y pr ov is io n fo r Boa rd  de ve lopm en t of  w hat ou r 
re co m men da tio n ca lle d “p ro to ty pe  de ci sion s”— th a t is. a bod y of  fu lly  reas on ed  
de cis ions  ap pl yi ng  to  ty pi ca l or  re cu rr en t fa c t si tu at io ns an d us ab le  as  tim e
sa vi ng  prec ed en ts . The se  wi ll be  us ef ul  w het her  or  no t pu bl ishe d ru le s ex is t. 
Per hap s th is  ab se nc e is  du e to  th e bil l’s in te nt io n th a t oZZ de cis ions  be fu lly  
re as on ed —wh ich  I th in k would  be  unde si ra bl e fo r reas on s I wi ll di sc us s sh or tly .

H av in g men tio ne d th e re sp ec ts  in  which  th e legi sl at io n wou ld no t go as  fa r 
as th e  Co nferen ce  reco mmen da tio n,  le t me  no w tu rn  to  som e re sp ec ts  in  which  
it  goe s fu rt h e r— pe rh ap s too fa r.  I t m us t be bo rn e in mind th a t par ole  det er m i
nat io ns  a re  un av oi da bl y a high  vo lume op er at io n.  Th e ad dit io nal  pro te ct io ns  con
ta in ed  in  th is  bi ll ca n be ex pe cted  to  in cr ea se  th e nu m be r of  hea ri ngs beyond  
th e cu rr en t 20,000 an nual  ra te . In  su ch  ci rc um stan ce s,  in fo rm al ity an d fle xibi lit y 
a re  no t m er ely us ef ul  bu t ab so lu te ly  ne ce ss ar y if  th e  sy stem  is  not to  bre ak  
dow n. More over,  w he re as  in  som e o th er are as of th e la w  su pe rf luou s pr oc ed ur al  
pr ot ec tion s ca n be  prov ided  with  re la ti ve im pu ni ty , her e i t  may  be pre di ct ed  
with  conf ide nce th a t pr is on er s wi ll m ak e in dis cr im in at e an d he nc e in  man y ca se s 
un de si ra bl e us e of  w ha te ve r lega l re m ed ies are  prov ided . Th ey  hav e noth in g to  
lose, an d tim e weigh s he av y on th e ir  ha nd s.  Ac cording ly,  in  th is  fie ld one m ust  
he mor e ca re fu l th an  ev er  to  pr ov id e on lv th os e sa fe guar ds th a t a re  re as on ab ly  
ne ce ss ary,  and  to  av oid em be lli sh m en ts  th a t may  seem to  pr ov id e a su per ab un
da nc e o f f ai rn es s bu t i n fa ct  only  h ar m  t he so ciety  a t la rg e an d th e  pri so ner s th em 
sel ves by ca us in g th e  par ol e sy stem  to  bog  do wn in  tr iv ia li ty  an d fr ivolou sn es s.

In  th is  co nn ec tio n.  I am  co nc erne d ab ou t th e  pr ov is ion of  se ct ion 42 08 (e ) an d 
se ct ion 42 15 (h ) wh ich  re qu ires  “m ai nt en an ce  of  a fu ll an d co mplete reco rd  of  
th e hea ri ng .” I f  th is  means , ns  one wo uld  no rm al ly  sup pose , th a t a ve rb at im  
tr ansc ri p t m us t be pre pa re d in ea ch  ca se , it  im poses  to  my  mind an  un ne ce ss ar y 
an d  en ormou sly bu rd en so me re qu irem en t. I t  sh ou ld  be  no ted th a t th is  re qu ire-
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ment. will not in any case serve the norma l purpose of enabling “on the record’’ review under 5 U.S.C. § 706(2) (E)  ; for elsewhere in the  bill (section 42 23 (a )) this section of the  Code is specifically rendered inapplicable. On the  whole, it would seem to me th at  minutes of the hearing , prep ared  by one of the  panel members, should suffice.
Also in the area of needless complication, I do not agree with the fea ture of section 4208(e) which requires the Regional Board to provide to the  prisoner who is denied parole  “a summary of the  evidence and information supporting the finding.” It is notew orthy that  no such requ irem ent is imposed with respect to parole revocation determina tions, where the procedural rights  should normally  be grea ter. In fact, one might observe that  no such requirement was imposed upon the  judge or jur y which found the prisoner  guilty in the  first plac e; adequate  evidence of guilt must have appeared in the  case, but the  p art icu lar  items relied upon did not have to be specified. I think th is provision conta ins great potentia l for encouraging frivolous appea ls where one item relied upon may have been erroneous even though the res t alone would suffice to uphold the determinat ion.
Section 4208(e) and Section 4215( j) requ ire th at  when an adverse parole decision has been made the affected prisoner be given a wri tten  stateme nt of reasons  “with particular ity .” Tins provision is desirable—and indeed implements our own Recommendation—so long as the quoted words do not mean to imply that  the notice will be anything but brief. The Conference Recommendation specifically notes that  it would be acceptable  to use a check-list form, with  only a sentence or two of more individualized  explanation. I tak e this  to be the  intent of the bill as well. If, on the othe r hand, these  provisions are  intended (toge ther with the “summary of the evidence” provision just discussed) to require the wri ting  of a full-dress opinion in every case, then a procedure  is establ ished which seems to me clearly unsu ited to the volume and the  c harac ter  of these determina tions. I would recommend that  the bill make it absolu tely clear  t ha t this  is not the case. The unique value  of  ful l-dre ss opinions in bringing visible consistency and pred ictabili ty to th e ent ire  pa role process can be achieved at  leas t as effectively and infinitely more economically by making  provision for the issuance of a  limited number of “proto type decisions,” as the Conference recommended and as I have discussed above.
I am t roubled  and perplexed by section 4223(b) (1) , which rende rs inappl icable to the Board the “genera l state men ts of policy” exception to the inform al rule- making requirem ents of the  Administrat ive Procedure Act. I think  it i s absolu tely impossible to conduct an informal rulem aking for every autho rized  general stateme nt of policy—for example, the state men t that  “the Board will henceforth redouble its  e fforts to assure  equal treatm ent .” If  this  provision is m eant  merely to insure that  the rules with respect to fac tors  taken into account  in grantin g parole, refe rred  to in section 42 02 (a)(1 ), are  subject to informal rulemaking  procedures, it is an unnecessari ly broad means of achieving this. Moreover, it  is not a clearly effective means, since these rules  may in any event be subject to the “inte rpreta tive rule s” exception of the  APA. which is not excluded.The provisions which seem most likely to slow down and encumber the parole process are  those rela ting  to renewal of parole  determination  hearings, agency review, and api>eal to the courts. Provis ions of thi s cha rac ter  are esen- tial, but care should be taken to make them as efficient and as  immune to abuse as possible. With respect to renewal of dete rmin ation hea ring s: You will recall tha t the bill requ ires a hearing  each year before a panel of three, one of whom must be a Regional Board member. It  seems to me tha t in the very act of assu ring  more frequent hearings, this  provision imposes such an adm inis trat ive  burden that  it prac tical ly gua ran tees less thorough attention. I think  justice might bet ter be served by a hearing  before the full panel at  3- or 5-year  interva ls, with annual review before a hear ing examiner, limited to the  prison er’s progress since the previous hearing. The exam iner could make recommendat ions to the Regional Board, which would decide whether to gran t parole, order a new hea ring  immediately, or leave the previous denial in effect until  the next full-panel hearing.As to adm inis trat ive  appeals, these are not only desirable but absolutely essentia l if a decentralized system is adopted,  in order to enforce the standard s of the National Board, and to insure  a rough uniformity throughout the system in the application of those standard s. I think section 4216 of the bill is corre ct in making adm inis trat ive  appeal available not merely with resjiect to denial or revocation of parole , but also with respec t to forfei ture of parole  good time, imposition of parole  conditions,  and paro le modification. I think  you should consider, however, making the appeal disc retionary with the National Board,
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so th at  it may decline those numerous api>eals that  are  likely to be frivolous.
I do not read section 4216 as requiring the National Board to hear oral arg u
ment, so th at  even if it is compelled to accept all appeals  it will doubtless 
disi>ose of many in a summary fashion that  is indistinguishable in all but form 
from a considered denial or disc retionary appeal.  Given the predictably over
whelming number  of appeals, I fran kly  cannot conceive th at  it  could possibly 
do otherwise. Nor should it. Its  time and energy should be concentra ted upon 
those situatio ns in which the result  seems out of line with nationa l stan dards. 
Since this is probably the inte nt of the bill, and will doubtless be its outcome,
I would prefer to call a spade a spade, and make the appeal discretionary.

Final ly, as to judic ial review: Section 4223(a) contem plates judicia l review 
of standard s and individual decisions under the “arbit rar y, capric ious or abuse 
of discretion” standard. I t hink thi s is sound and would certa inly  not recommend 
a str ict er  test.  There is no avoid ing the  fac t th at  this legisla tion, by making 
Board action reviewable and by seeking  to establish firm substan tive  and pro
cedural guidelines for this  imp ortant area of Government activ ity, will open 
the gate s to an inevitable flood of judicial petitions. The dang er is not so much 
tha t the cour ts will be likely to second-guess the Bo ard; I think they will he 
most hes itan t to do so. It is ra ther  that  the court s will be inun date d with peti
tions for  review of parole  action. Yet the re is no less reason to be willing to 
accept that  consequence here than there is in the field of habeas corpus—where, 
likewise, judicial protect ion is afforded with the  vir tua l cer tain ty that  it will 
frequent ly be abused. There is really no solution to this  problem of potentia l 
ab us e; it is one of the inevitable effects—and perhaps one of the honorable 
marks—of a system of law.

The foregoing  remarks might be deemed to apply with equal force to the 
requ irements for  public provision of counsel contained in Sections 4208(c) (2)., 
4215(h) (2) and 4216(a). Though it is admitted ly difficult to  draw a distinction,  
I do not mean to endorse  those provisions.  In the  course of its deliberations 
concerning Recommendation 72-3. the cognizant Conference Committee con
sidered  recommending public  funding of atto rneys' serv ices;  the Conference ul ti
mately  declined to do so, and took no posi tion on the point. Speaking stri ctly for 
myself, I do not see how the  provision of counsel for  all desired purposes in 
the  parole process can be possible. To be sure, we now provide  counsel at crim
inal tri als —but there it is the Government that  is the  ini tia tor of the  litiga tion,  
so that  there is some responsib le limit  upon the call for atto rne ys’ services.

In the  parole process, on the other hand , it is the  prisoner who ini tia tes  the 
action and then the appeal, and there is absolutely no theo retical or, I think, 
prac tica l limit  upon the number of occasions on which he can be expected to do 
so. To deny public counsel canno t be compared with a dete rmination to deny 
jud icia l review. It is not absolu te—it does not enti rely  exclude all legal assi st
ance. Legal aid  societies, public service  law firms, and public spir ited  lawyers 
will remain available—except that  they will be able to limi t the ir activitie s to 
those cases th at  are  meritorious. I think compulsory legal assistance might 
feasibly be provided if you were to adopt the  suggestion I made ea rli er  concern
ing discretionary review by the  Natio nal Board. It would seem to me possible to 
provide atto rneys in those cases in which review has been accepted, and for sub
sequent judicial appeals following that  review. This would limit the scheme to a 
manageable number of cases—and to those  which are  presumably the more 
meritorious .

In giving testimony as Chai rman  of the Adm inist rativ e Conference, I find 
that  my stateme nts are almost always overwhelmingly cri tica l ra ther  than  
laudatory. There is, of course, a reason for  t h is : The function of the Conference 
is to provide intel ligen t, informed advice—and when that  advice is sought with 
respect  to a course of act ion already plotted in a pa rticu lar  bill, our  most useful 
service is to p oint out where tha t course goes as tray .

Nonetheless, though my testimony today has  unfolded  in a minor key, I would 
like at leas t to end on a joyful, enthusiast ic, cong ratu lato ry tone. The area  of 
parole is one in which Government action  profoundly affects a segment  of man
kind that  does not have ready access to the  inst rum ents of reform,  or  even to 
the sympathies of the public. The Conference has labored in severa l vineyards of 
thi s sor t—not just parole  reform, but procedures for  la bor certi fication of aliens, 
for the  handl ing of natural resources belonging to Ind ian  tr ibes , fo r the bringing 
of sui ts against the Government, for  the  represen tation of diffuse  and  unorga
nized groups in agency rulemaking, for  the  adjudica tion  of claims in small- 
amount, mass-volume benefit programs, and for  the  change  of sta tus  of aliens.



200

The re is not much glory or public visibility attached  to the achievemen t of such 
reform s; and for  that  reason  these are  the areas where radical improvement 
is most frequently  needed. I thin k the  demythologizing and legit imat ion of the 
paro le process is an unappealing and politically than kles s task th at  very much 
needs doing. It  fills me with hope for  our  system that  the Subcommittee is willing 
to devote its  att ent ion  to the  matter.

Administrative Conference of tiie United States,
Washington, D.C,

Recommendation 72-3 : Procedures of tiie United States Board of Parole 
(Adopted June 9, 1972) 

explanatory introduction

The  United States Board  of Paro le consists of eight  members and employs a 
sta ff of eight  examiners. It  conducts about 17,000 proceedings a year  rela ting  
to the gra nt or denial of parole, involving about 12,000 prison interviews, and 
close to 2,000 proceedings rela ting  to the revocation  or con tinuation  of parole. 
The  Board  controls  approxima tely two-tliirds of the time actually served under 
fixed-term Federal prison sentences and all of the time served under  indete r
min ate sentences.

1. Parole. The Paro le Board has  published a lis t of 27 unweighted  factors 
which guide its decision whether to gra nt or deny parole. These facto rs point 
to the ultimate  judgm ent as to whether  release in the  case of a partic ula r 
prisoner is likely to lead to furth er  law violation, with collateral atte ntio n to 
equal izing disproportionate  sentences for similar offenses. A more  specific formu
lation of the  stan dards of decision should be possible af ter the development of a 
body of reasoned decisions, and af te r the  completion of a pending computer 
study  by the  National Council on Crime and Delinquency.

Parole is ordinarily  granted or denied largely upon information and impres
sions obtained  from the prisoner’s file and a brie f personal interview. Under 
present procedures, the  prisoner  has  no direc t knowledge of what is in his file, 
but  will usually  be given some indication  of the file’s conte nts by the prison 
counsellor or the hear ing examiner. The prisoner cannot always be given un
res tric ted  access to thi s file, because it may conta in documents such as psy
chiatr ic repo rts or cur ren t criminal investigation  repo rts which, if disclosed, 
might he damaging to the prisoner  o r jeopardize the inves tigat ive process. In ad
dition, the  prim ary document in the  file is usual ly the pre-sentence report pre
pared by a proba tion officer, which may have been withheld from the prisoner 
or his  counsel in the disc retion of the sentencing judge.

The Board hear ing exam iner  or, less frequent ly, a Board member conducts  
the  parole “hearing” or interview at  the prison. Tiie interv iew is conducted, 
af te r examination  of the  file, with only the prisoner, the prison counsellor and 
a stenographer  present,  and typica lly las ts 19-15 minutes . Counsel for the  pris 
oner  is not allowed. The examiner’s recommendation is dictated  af ter the prisoner 
leaves the  room, but in the presence of the prison counsellor.

The examiner’s recommendation is not made available to the  prisoner. The 
recommendation is considered by a panel of the Board,  consi sting  of two mem
bers of the Board who call in a third  in the event of disagreement . The mem
bers consu lt together only in cases of difficulty, and typica lly simply note the ir 
conclusion in the file. Under recent practice , the deciding members may grant 
a “Wash ington Review Hearin g” a t which relat ives  or counsel may supply wr it
ten or oral statement, but thi s occurs in only a small portion of the cases. In 
cases of unusual  difficulty or notor iety, an en bane decision is made by a quorum 
of the full Board. Typica lly advocates or opponents of parole appear before the 
en banc Board. Some nota tion of the  reasons for gra nt or denia l is added to 
the  file a fte r en banc consideratio n but usually  not otherwise.

The reasons for  Board action are not disclosed to the  prisoner. Despite legal 
requ irements  of public ava ilab ility , the  Board’s orders and opinions are  open 
to public inspection only when the Board determines  this to be the public inte res t.

2. Revocation. On finding that  a probation officer’s repo rt of a parole viola
tion seems well-founded, a member of the  Parole Board will issue a wa rra nt for 
the  parolee. The Board is in the  course  of formulat ing standa rds  to govern this  
discret ionary action. When the  parolee is taken  into custody and there is a



dispute of fact, lie is given a hearing either in the locality or at the prison to 
which he will he returned. The prisoner may re tain counsel or, if he i s indigent, 
may request the appointment of counsel by the District Court. The hearing 
is conducted before a Board examiner or, more rare ly, before a member of the 
Board. It  rarely lasts more than a few hours. The parolee may be represented 
by counsel and introduce evidence. While the warrant  will specify the charges, 
neither the parolee nor his counsel may examine the documentary evidence or hear 
or cross-examine adverse witnesses. At the conclusion of the hearing the exam
iner prepares a report and recommendation, which are not shown to the prisoner 
or his counsel. The Board’s decision is usually unexplained, and reasons are not 
given the parolee.

3. Workload. A rough approximation of the Board's workload indicates tha t 
it must enter about 80 parole and 10 revocation decisions each working day. and 
tha t each examiner must make about 10 parole recommendations each working 
day. Even a minimal explanation of decisions will put some strain upon the 
Board’s Washington staff. Any provision for more careful examination of the 
prisoner’s file or for more thorough interviewing, both of which seem desirable, 
will require an increase in the  number of examiners.

RECOMMENDATION
A. Rules and, Standards

The United States Board of Parole should formulate general standards to 
govern the grant, deferral or denial of parole. This articulation of standards can 
appropriately be deferred until it can reflect both the results of the pending com
puter  study of parole decisions and the accumulation of a usable number of 
reasoned decisions. The Board in formulating its standards should use typical 
hypothetical illustrations in significant areas where promulgation of general rules is not yet possible.
B. The Prisoner's File

1. Access to the file. Under guidelines issued by the Board, the prison coun
sellor should disclose the file to the prisoner or his representative in advance 
of the parole hearing, except for any information as to which disclosure is clearly 
unwarranted  or which has been determined by the sentencing judge to be im
proper. The prisoner should be given an oral summary or indication of the na ture  
of any relevant adverse information which is not directly disclosed to him.

2. The pre-sentence report. The Judicia l Conference of the United States should 
be requested to consider d irecting the sentencing judge to indicate on the face 
of the pre-sentence report (a) whether it has been shown to the pr isoner or his 
counsel at the time of sentencing and (b) if not, whether it or any designated 
par t should remain undisclosed in connection with parole proceedings. Dis
closure of pre-sentence reports should be encouraged except to the extent tha t 
the report contains information as to which disclosure is clearly unwarran ted.
C. Riffht to Counsel at the Parole Interv iew

The prisoner should be allowed to be assisted by counsel, or other representa
tive of his choice, both in the examination of his file and at  the parole interview. 
The participation of the prisoner’s counsel or representative  should ordinarily 
be limited to offering remarks at the close of the interview between the examiner 
and the prisoner. Bar associations, public interest law firms, and other profes
sional organizations should be urged to offer assistance to indigent prisoners 
pending evaluation by appropriate governmental ins titutions of the need for and desirability of public funding of these legal services.
I). The Parole Decision

1. Reasons fo r deferral or denial. A sta tement of reasons for the deferra l or 
denial of parole should in all instances be given the prisoner. In some cases the 
Board can simply adopt as its own decision the examiner’s recommendation. The 
eases where this is not appropriate may well be so voluminious as to require the  
use of a check-list form, such as that with which the Board is now experimenting 
’Il t . Jhe r e  should in each such case be added at  least a sentence or two of individualized explanation.

2. Prototype decisions. The Board shall develop a bodv of fullv reasoned
<S k V in g

l ° r  d e f e r r i n P I« ro le -in typical or recur- r e n 5, fact . ltuations. These decisions should serve as time-saving precedents  and as the raw material for the subsequent formulation of standards.
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3. Public availabili ty. The Boa rd’s decisions should he open to public inspec
tion. These decisions, including examiners' recommendations which may he 
adopted by the  Board, should be worded impersonal ly and designed to allow 
deletion of the prisoner’s name in order  to avoid a clearly unw arra nted inva 
sion of privacy.
E. Parole Revocation

1. Adverse evidence. The parolee or his counsel should have access to the 
wri tten evidence against him. and should be enti tled to hear and examine  ad
verse  witnesses who app ear  a t the revocation hearing.

2. Reoommended decision. A copy of the hear ing officer’s recommendation 
should be given the  parolee, and he should be given an opportunity  to comment 
or reply in writ ing before the Board  enters its decision.

3. Board decision. The Board should sta te the reasons for  its decisions and 
make them avail able  to public inspection in the  same man ner as recommended 
above for decisions denying or deferring  parole.
F. Implications for  Board Staffing.

Prior  to its next  budget request, the Board should est ima te the additional 
personnel needed to implement these recommendations or otherw ise to improve 
its  procedures, such as, for example, doubling its staff of exam iners  to perm it 
more thorough consideration  of parole  applica tions. The  Board should then 
make a vigorous effort to secure  the increase in author iza tion and app ropria
tions  which it considers necessary to th is important end.

J uly 5, 1972.
lion . George J. Reed,
Chairman, U.S. Board of Parole,
'Washington, D.C.

Dear Mr. Reed : On Jun e 9, 1972, at its Seventh Plenary Session, the Admin
ist rat ive  Conference of the United  States adopted Recommendat ion 34: Proce
dures of the United Sta tes  Board of Parole, which I am pleased to tran smit to 
you for consideration by the Board.

This  recommendation, as you know’, was based on extens ive study  by the 
Committee  on Info rmal Action of the Adm inist rative Conference. The Commit
tee and the  Conference had the  benefit of an elab orate report prepared by 
Professo r Phill ip Johnson of the Univers ity of Cali fornia (Berke ley) Law’ 
School. The Board provided the fullest  cooperat ion to the Conference with re
spect to this  study and its views were communica ted to the Conference. The 
recommendation was carefu lly considered by the Conference membership and was 
approved by a unanimous vote.

I respectfully request that  you give carefu l consideratio n to the adoption of 
the  procedures recommended in Recommendation 34. I am convinced tha t im
proved perfo rmance of its  sta tutory  responsibil ities by the Board will resu lt 
from implementation of this recommendation. As you know’, there is consider
able legislative and judic ial concern about the parole pro ces s; the adoption of  
thi s recommendation would ass ist  in the continuation of public confidence in 
the  Board.

I would apprecia te very much having a report by November 1, 1972, on the 
steps taken or proposed to be taken by the Board to implement this recom
mendation. In this  connection, a courtesy copy of this let ter  is being sent to 
the  Attorney General and  to Mr. Sol Lindenbaum, the  member of the  Adminis
tra tiv e Conference designated by the Department of Justic e.

Sincerely yours,
Roger C. Cramton, Chairman.

U.S. Department of J ustice,
U.S. Board of Parole. 

Washinton,  D.C., October 20, 1972.
Mr. J ohn F. Cushman,
Exe cut ive  Director, Adm inistra tive  Conference of the United State s, Washing

ton, D.C.
Dear Mr. Cushm an : This  is in response to Mr. Roger Crampton’s let ter  of 

Ju ly  5. 1972 addressed to Mr. George J.  Reed, who was Chai rman  of the Board 
of Parole a t t ha t time.



The Board has given considerable study to Recommendation 34, Procedures  of 
the United States Board of Parole, and has  decided to work out methods to 
attempt to adopt  some of the recommendations o f the Adm inis trat ive Conference 
as sta ted  below.

(A) Rules and Sta ndard s: The Board has published in its  Rules the facto rs 
it considers in gran ting  or denying parole. Refinements may be possible af ter 
completion of i ts p resen t study on Improved Decision-Making.

(B)  The Pris one r’s File: At this  time the Board does not plan  to permit 
access to the file at  the  time of or before parole  consideration . This  ma tte r is 
under study , especially in ligh t of a recen t Supreme Court decision (Morrissey 
v. Brewer) which provides for some disclosure of the  file in cer tain  revocation  
proceedings.

(C) Right to Counsel at  the  Parole Interv iew : The Board does not plan, at  
this  time, io permit counsel at  a paro le interview. The presence  of an advocate  
(not an atto rne y) to a ssis t the inmate a t the interv iew is curre ntly  being permit
ted in a pilot projec t the Board is now conducting to explore  the  effects of a 
regiona l operat ion. Experience gained  from this project should aid  the Board 
in i ts fut ure  discussions about the m att er  generally.

(D)  The Parole Decision:
(1) Reasons for D eferral or Denial :
A “check-lis t” giving reasons for deferral or denia l was tied  in two inst itut ions 

for  several  months this  year. The system proved to be ra ther  unsatis factory  and 
has now been dropped in favo r of ano ther experiment. In five ins titu tion s in
cluded in the  pilot project mentioned above, the inmates will be told in person 
why they were not paroled. This  will occur with in five days af te r the parole 
interview and will be done by the  persons who conducted the  interview.

(2) Prototype Decisions: Since the Board’s decisions are highly individual 
in natur e we feel that  the providing of proto type decisions  would serve  little , if 
any, value. Fur the r, it is doub tful if the re would be any real  intere st in this  
type of materia l, and the Board does not plan to develop such proto type deci
sions.

(3) Public Ava ilab ility : The Board feels no value would occur by the  prepara
tion of ••masked” Board decisions and making them available to the  public. We 
believe there would be li ttle, if any, intere st in such decisions and the workload 
involved would be very la rge.

(E) Parole Rev ocation :
(1) Adverse Evidence. The  Board now complies with the  recent Supreme Court 

decision  mentioned above (Morrissey  v. Brewer) which compels, under certain 
conditions, limited access to evidence and  the confrontation  of adverse witnesses.

(2) Recommended Decision. The Board does not plan  to provide a copy of 
the hearing  officer’s recommendation to the parolee. This seems to be an un
necessary step  in the Board’s present procedures which are  believed to be quite  
complete and fair . A copy of the B oard’s revocat ion procedure has been furnished 
to you previously.

(3) Board Decision. The Board does not plan to sta te or make public its 
decision rela tive  to revocation for tlie same reasons s tated in Section D (3)  above, 
which applies to parole decisions.

(F ) Implica tions for Board Staffing:  The Board, in its fiscal y ear  1974 budget 
request,  has submit ted justi ficat ions  for twen ty-th ree additional staf f (the 
present authorize d strength is sixty-six pos itions). These would include eight 
Additional Paro le Hearing Exam iners . The prim ary purpose of the  augmented 
staff would perm it operat ion on a regional basis. Regional opera tion should 
fac ilit ate  the making of prompt decisions by the Board, furn ishing  of reasons 
for deferra l and denial and the  estab lishm ent of an intern al appea ls procedure. 
Our budget requests will be de ferre d pending ac tion of the Board and the  D epa rt
ment of Jus tice af te r the  result s of the  projects have been analyzed.

Sincerely,
Maurice H . Sigler, Chairman.

Adm inist ra tiv e Confere nce  of th e U nited States,
Washington, D.C., November 2, 1972. 

memoran dum  to fi le

Subje ct:  Evaluation of Paro le Board Response to Recomm endation 34.
The Paro le Board, by let ter  dated Octol»er 20, 1972, replied  to our inquiry

concerning implementation of the procedures proposed by Recommendation 34,
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The purpose of this  memorandum is to  evaluate the extent of actua l and planned 
compliance.

In  the discussion below, each paragraph  of the  recommendation is set forth 
separately , followed by the  Parole  Board’s response, followed by a comment 
describ ing the degree of acceptance. No atte mpt h as been made to re fute  asserte d 
reasons for rej ec tio n; almos t none of them is new. A copy of the February 1972 
Board of Paro le memorandum is attached for  fu rth er  background as to its 
position.

A. RULES AND STANDARDS

RECOMMENDATION

Recommenda tion: “The United  States Board of Paro le should form ulate gen
era l stan dar ds to govern the  gra nt, defe rral  or den ial of parole. This  art iculation 
of standard s can app ropriately be refe rred unti l it can reflect both the  resul ts 
of the  pending computer study  of parole  decisions  and the accumulation  of a 
usab le number  of reasoned  decisions. The Board in form ulat ing its stan dards 
should use typica l hypothetical illustra tion s in signif icant are as  where promul
gation of genera l rules is not  yet possible.”

Paro le Board  response: “The Board  has published  in its  Rules the factors it 
considers in granting or denying parole. Refinements may be possible af te r com
pletion of it s present study on Improved Decision-Making.”

Comment: Apparent, reject ion. A listing of “fac tors” was contained in the 
Board’s rules  at  the time the recommendation was adopted. This is simply not 
the  same thing as the form ulation and arti cul ation of stan dards, and  much 
more than mere “refinement” is necessary to make it so. The Board’s reply 
does not comment on the development and use of “hypothetica l illu strations ” ; 
presumably there is no change in its position that  this is not feasible.

B. THE  PRISONER’S FILE

Recommenda tions: “1. Access In file. Under guidelines issued by the  Board, 
the  prison counsellor should disclose the file to the prisoner or his represe ntat ive 
in advance of the parole  hearing, except for any information as to which dis
closure  is clearly unw arranted or which has been determ ined by the sentencing 
judge to be improper. The prisoner  should be given an oral summary or indica 
tion of the  natur e of any relevant  adverse information which is not direc tly 
disclosed to him.”

“2. The pre-sentence report. The Judicial Conference of the United States 
should he requested to consider directing the  sentencing judge to indicate on 
the  face of the pre-sentence report (a)  whether it has  been shown to the prisoner 
or liis counsel at  the time of sentencing and (b) if not. whe ther  it or any desig
nat ed pa rt should remain undisclosed in connection with parole  proceedings. 
Disclosure of pre-sentence repo rts should be encouraged except to the  extent 
th at  the  repo rt conta ins information as to which disclosure is clearly unw ar
ran ted .”

Parole  Board response: “At this time the Board  does not plan to permit  
access to the file at  the time of or before parole consideration. This matter 
is under studv,  especially in ligh t of a recen t Supreme Court decision 
(Vorrrsse?/ v. Breirer)  which provides for some d isclosu re of the file in  cer tain  
revocation proceedings.”

Comment: Clear reject ion for  the present. Whethe r any hope is held out 
for the future  depends upon whe ther  “study . . .  in light  of” the Morrissey case 
implies a willingness to extend the saluta ry principles of Morrissey by analogy. 
The case would not compel any change, since i t rela ted to revocation ra ther  than  
grantin g of parole, and since it  only required  disclosure of the par ticula r evidence 
relating to the revocation. In view of the Board’s past  intran sigence on th is point, 
and in view of the  fact that  it has  a lready had fou r months to s tudy the  decision, 
it seems most unlikely t ha t the Board  means to extend Morrissey  beyond its na r
row bounds. Accordingly, the  rejec tion of this  recommendation  is probably total 
and permanent.

C. RIGHT TO COUNSEL AT THE  PAROLE INTERVIEW

Re comm enda tion: “The pr iso ne r should  be allowed to b« assisted bv coun
sel. or other represen tative of bis choice, both in the exam ination of bis file 
and at  the parole  interview. The part icipation of the prisoner’s counsel or 
represen tative should ord inarily  be limited to offering rem arks at  the  close of 
the interv iew between the exam iner  and the prisoner.  Ba r associat ions, public
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in te re st  law  firm s, an d o th er pro fe ss io na l or gan iz at io ns  shou ld  be  ur ge d to  
of fe r as si st an ce  to  in di ge nt  pri so ner s pe nd in g ev al ua tion by ap pro pri a te  go ve rn 
m en ta l in st it u ti ons of  th e ne ed  fo r an d des ir ab il ity  of  pu bl ic fu nd in g of  th es e 
lega l se rv ices .”

P aro le  B oa rd  re sp onse : “T he  B oar d  does not  pl an , a t  th is  tim e,  to  per m it  
co un se l a t a pa ro le  in te rv ie w . The  pr es en ce  of  an  ad vo ca te  (n ot an  a tt o rn ey) 
to  ass is t th e in m at e a t  th e  in te rv ie w  is  curr en tly  be ing per m it te d  in a pi lo t 
pr oj ec t th e Boa rd  is  now co nd uc ting  to  ex plor e th e eff ec ts of a regi on al  oper a
tio n.  Exp er ie nc e ga ined  from  th is  pro je ct  sh ou ld  ai d th e B oar d in  it s fu tu re  
di sc us sion s a bou t t he  m att e r gen er al ly .”

C om m en t: C le ar  re je ct io n,  in as m uc h as  th e reco m men da tio n seek s re pre 
se n ta ti on  by lega l counsel . I t  is  no t ev en  cer ta in  th a t th e  “adv oc at e (n ot  an  
a tt o rn e y )”  in  th e B oar d’s lim ited  pilot  pr oje ct  is se lecte d by th e in m at e ra th e r 
th a n  as sign ed  by th e in st it u ti on . (T he  B oa rd  ha d earl ie r ta lk ed  of  pe rm it ting  
th e  in m ate ’s pr ison  co un se llo r to  appear w ith him a t th e  hea ri ng.)

D. TH E PAROLE DECISION

Rec om men da tio n # 1 :  “1. Rea so ns  fo r de fe rr al  or de nia l. A st at em en t of  
re as on s fo r th e def er ra l or  den ia l of  pa ro le  sh ou ld  in  al l in st an ce s be giv en 
th e  pr ison er . In  som e ca se s th e B oa rd  ca n simply ad opt as  it s ow n decis ion  
th e  ex am in er’s reco mmen da tio n.  The  ca se s w he re  th is  is  no t ap pro pri a te  may  
well  be so vo luminou s as  to  re quir e th e  us e of  a ch ec k- lis t fo rm , such  as th a t 
w ith  which  th e Boa rd  is  no w ex pe rim en ting , bu t th ere  sh ou ld  in  ea ch  su ch  
ca se  be ad de d a t le as t a se nt en ce  or tw o of  in di vi du al iz ed  exp la nation. ”

I’a ro le  Boa rd  re sp on se : “A ch ec k- lis t giving  re as on s fo r defe rr a l or  de ni al  
w as  tr ie d  in two in st it u ti ons fo r se ve ra l mon th s th is  ye ar . The  sy stem  proved  
to be ra th e r un sa ti sf ac to ry  an d has now  been  dr op pe d in  fa vor of  an o th er 
ex pe rim en t. In  five in st it u ti ons includ ed  in  th e pi lo t pro je ct  m en tio ne d above,  
th e in m at es  wi ll be to ld  in  pe rs on  why  th ey  w er e no t pa ro led.  T his  will  occur 
w ith in  five da ys  a ft e r th e par ol e in te rv ie w  an d wi ll be do ne  by th e pe rs on s who 
co nd uc ted th e in te rv ie w .”

C om m en t: Clear  re ject io n,  sin ce  it  is  ce nt ra l to  th e re co m m en da tio n th a t th er e 
be a st a te m ent of  re as on s in  w ri ting,  in  ord er  th a t th e  de cis ion may  be  mad e 
pu bl ic ly  a va il ab le  (se e (3 ) be low).

Rec om m en da tio n # 2 :  “2. P ro to ty pe decis ion s. Th e B oa rd  sh ou ld  dev elo p a 
body  of  fu lly  reas on ed  de cision s— w het her  gra nt in g, de ny ing or  defe rr in g  
pa ro le —in  ty pi ca l or  re cu rr en t fa c t si tu at io ns . Th es e de cision s sh ou ld  se rv e a s  
tim e- sa ving  pr ec ed en ts  an d a s  th e ra w  m at er ia l fo r th e  su bs eq ue nt  fo rm ul at io n 
of  s ta ndard s. ”

P ar ole  Boa rd  re sp onse : “Sin ce  th e B oa rd 's  de cis ions  a re  high ly  in di vi du al  in  
na tu re  w e fee l th a t th e pr ov id in g of  p ro to ty pe  d ec isi on s wou ld  se rv e li tt le , if  an y, 
va lue.  F urt her,  it is do ub tful  if  th ere  wo uld be an y re al  in te re st  in  th is  ty pe  of  
m at er ia l,  an d th e Boa rd  does not  pla n to  develop  su ch  pro to ty pe  de cis ions .”

C om m en t: C le ar  r ej ec tio n.
Re co mmen da tio n # 3 :  “3. Pub lic av ailabi li ty . The  B oar d 's  de cision s shou ld  be  

<»pen to  pu bl ic  insp ec tio n.  The se  de cis ions , in cl ud in g ex am in er s’ reco m men da 
tion s which  may  be ad op ted by  th e Boa rd , shou ld  be worde d im pe rson al ly  an d 
de sig ne d to  a llo w easy de le tio n of  th e  pri so ner ’s na me in  ord er  to  av oid a cl ea rly 
unw arr an te d  inv as ion of  p ri va cy .”

Par ol e Boa rd  re sp on se : “T he  B oa rd  feel s no va lu e wo uld oc cu r by  th e pre pa
ra ti on  of  ‘mask ed ’ Boa rd  de cision s an d mak in g them  av ai la bl e to  th e publi c. We 
be lieve  th ere  wo uld  be li tt le , if  an y,  in te re st  in  su ch  de cis ions  and th e  w or kl oa d 
invo lved  w ou ld be  ve ry  l ar ge .”

C om m en t: C le ar  r ej ec tio n.

E. PAROLE REVOCATION

Rec om m en da tio n # 1 :  “1. Adve rs e ev iden ce . Th e pa ro le e or hi s co un se l sh ou ld  
ha ve  acce ss  to  th e w ri tt en  ev iden ce  ag ain st  him , an d sh ou ld  he enti tl ed  to  hea r 
an d ex am in e ad ve rs e w itn es se s wh o ap pear a t th e re vo ca tion  hea ri ng.”

Par ole  Boa rd  re sp on se : “T he  Boa rd  now  co mpl ies  w ith  th e re ce nt Su pr em e 
Cou rt decis ion  men tio ne d ab ove (M or ri ssey  v. R re w er ) which  co rn e ls . unde r 
ce rt ai n  co nd iti on s, lim ite d ac ce ss  to  ev iden ce  and th e co nfr onta tion  of ad ve rs e 
w itne ss es .”

Com m en t: Subs ta nt ia l ac ce pt an ce , under  th e ac kn ow ledg ed  co mpu lsi on  of  
Mor ris sey.  I t is  un cl ea r w hat th e Boa rd  mea ns  by “u nder cert a in  co nd it io ns ,” 
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unless it is a pecu liar reference to Morrissey's  indica tion that  the general rule requ iring  confrontat ion of adverse witnesses may he departed  from where the hear ing officer finds good cause. It  is unclear what the Board means by " limited access to evidence,” unless it is a pecul iar reference to the fac t that  Morrissey's language only appl ies to al l adverse evidence.Recommendation # 2 : ”2. Recommended decision. A copy of the hear ing officer’s recommendation should l>e given the parolee, and he should be given an opportuni ty to comment or reply in writ ing before the Board ente rs its decision.”Paro le Board response: "The Board does not plan to provide  a copy of the hear ing officer’s recommendation to the parolee. This seems to be an unnecessary step in the Board’s presen t procedures which are  believed to be quite  complete and fair.  A copy of the Board’s revocation procedure has been fu rnished to you previously.”
Comment : Clear rejection.
Recommendation # 3 : "3. Board decision. The Board should sta te the reasons for its decisions and make them available to public inspection in the same manner as recommended above for decisions denying or defe rring parole .”Paro le Board  response: “The Board does not plan to sta te or make public its decision rela tive to revocation  for the same reasons sta ted  in Section I) (3) above, which applies to parole decisions.”
Comment: Clear rejec tion—and  also clear violation of Morrissey  requirement of “a wri tten  s tatemen t by the factfinders as to . . . reasons for revoking parole.”

F.  IM PL IC AT IO NS  FOB BOARD ST AF FING

Recommendation: “P rio r to it s next  budget request, the Board should estim ate the addit ional  personnel needed to implement these  recommendations or otherwise to improve its procedures, such as, for example, doubling its staff  of examiners  to perm it more thorough consideration  of parole applica tions. The Board should then make a vigorous effort to secure the increase in auth orization and appropriations  which it considers necessary to this  imp ortant  end.”Parole Board response: “The Board, in i ts fiscal year 1974 budget request, has subm itted  justifications for twen ty-three addit ional  staff (th e presen t autho rized  stre ngth is sixty-s ix posi tions). These would include eight addit ional  Parole Hearing Examiners. The prim ary purpose of the  augmented staff  would perm it opera tion on a regional basis. Regional operat ion should fac ilit ate  the making of prompt decisions by the Board, furnishing of reasons for defe rral and denial and the  establishment  of an inte rna l appeals procedure . Our budget requests wilt be deferred pending action of the Board and the Department of Just ice af ter the result s of the  project have been analyzed.”
Comment: Apparen t acceptance. The last sentence, however, leaves the matter in some doubt.

[Subsequently, the following statement by Representative Biester was submitted for the record :]
Sta te m ent of E dward G. B ie st er , .Tk.. a R ep res en ta ti ve in  Con gr es s F rom th e  

Sta te  of P en nsy lv ania

Mr. Chairman, I apprec iate  th is oppor tunity  to submit a statem ent on behalf of II.It. 1598, the  Pa role Reorganization Act of 1973. Dur ing the  92nd Congress when this  leg islation  was original ly considered, I was pr ivileged to be a member of this Subcommittee and to parti cipate  in the dra ftin g of the paro le reorganizat ion act. You and the other members of the Subcommittee are to be commended for recognizing the need fo r this legislation  and supporting  i t as you have.Reform in the criminal jus tice  system remains more the subject of intellectual and academic discussion than prac tica l applica tion. The urgency of the problem cann ot be ignored, yet the prev ailing sentiment among the public continues to be seeming indifference, if not  ove rt hosti lity, to any subs tant ive action which would overhaul ant iquated  correc tional facili ties, pract ices and atti tudes. Until  the public recognizes its personal stake  in a humanized criminal just ice system in this country , the average citizen will continue to tolera te a dysfunctional correctional program and have to  live through its failures.
The problem, of course, is exceedingly complex—an  interlocked series  of rela- t'o ’isbips which reinforce one ano ther and succeeded in discouraging attempts to break  apa rt the cycle. Consider ing the personal ity and background influences



<o{ most criminals, the negative impact of the prison experience followed by the tra um a of the post-release ret urn to society all combine to present a formidab le barrier to the effective rehabi lita tion  of the criminal. There  are  numerous points at  which the cycle may be affected and where criminals may be reached, but due to the na ture of the many reinforcing facto rs involved, actu ally  brea king  the circle requ ires sustained and  simu ltane ous attention at all points. An all-out coordinated  effort at all points which have a direct and major influence on cr iminal behavior is, unfortunate ly, most difficult to achieve. As a resul t, successes in one area can be offset by fai lures in another, yet this  must not deter us from 
making those changes in the  system which hold promise for  more adequately 
meeting the  problem.

Re- structur ing parole ap paratus and procedure will fac ilit ate  the establis hment of a more responsive att itu de  on the pa rt of correc tion officials a t a c ritical  period dur ing the crim inal's confinement. At the same time it will instil l a sense of confidence in the  pr isoner  tha t, if he follows the rules and makes an honest effort to reform, he has no reason not to expect a fa ir and objective parole hearing.
A just ifiab le criticism leveled aga inst  the prison system is that  the deadening and de-liumanizing experience in most prisons fail s to encourage the inmate to rehabi lita te himself. Educa tiona lly, vocationally and cul tura lly there are few effective incentives within the prison experience to encourage the  inmate that  he •can bet ter  himself—and his prospcts for  parole—by working to change himself. The l ack of sufficient effective reha bil ita tive oppor tuni ties in the prison reinforces  an  att itu de  among the genera l population that  works aga ins t a broadened rehabili tative program.  Cont ribut ing to t his  has been the failure  of  the present parole system to offer hope to the inmate that  sat isfactory behavior will be enough to 

earn him parole. Since thi s is a goal toward which virtually every inmate strives , fai lure to  achieve this due to the policy shortcomings and operat iona l problems of the Board  of Paro le jus t adds  to the  hopelessness with which most inma tes view their  existence within the prison.
This legisla tion addresses  a crucial aspec t of the criminal-prison syndrome which has long inhibited the achievement of an effective system of criminal justice. Several  f eatu res of the bill are  especially worth  noting.
Under the provisions of II.R. 1598, the  Board will become an independent agency ap ar t from its cur ren t sta tus  with in the  Department of Just ice.  Its  projiosed breakdown into five regional boards will help promote a more efficient, effective and personal means of dealing  with  individual parole cases. Furtherm ore,  the provision  that  the Board’s composition reflect the racia l and  ethn ic chara cte ristics  of the prison populat ion goes a long way toward establish ing a parole  board which can be more sensit ive to the backgrounds and life experiences of the inmates .
Cur rent law leaves the parole decision up to the discre tion of the Board, takin g 

into accoun t the prisoner 's behav ior in the institu tion  and the probabili ty tha t he will lead a law-abiding life when released.  Under this  legislat ion, the regional Board shall release the prisoner  when he is eligible for release provid ing he has or is likely to meet parole requirements. This new language, there fore , improves the possib ility of a prisoner’s paro le assuming there is nothing in his record to indicate  or sugges t he would not be a good parole  prospect. In other words, the 
burden is placed on the  Board to prove that  a prisoner should not l>e placed on parole. Such a devision would serve  to eliminate  disc retionary att itu des on the 
pa rt of the Board  which have tended  to reject some parole  requests on less than reasonable  grounds.

This legislation  requires that  a paro le hear ing be held when the prisoner becomes eligible, and i t specifies the  na tur e of the hear ing—composition of the  panel, 
when it is to convene, facto rs in the prisoner’s record to be considered and the righ ts of the prisoner during the hearing  procedure . The absence of such provisions in exist ing law and regulations has been a serious  deficiency. The inde termina te na ture of hearing frequency and procedure is corrected in th is legislat ion, and it provides the prisoner with assu ranc es of w hat he can expect when he does become eligible for  considera tion for  re lease  on parole.

Under cur ren t hear ing procedure the p riso ner  cannot  be r epresented by counsel, and the  records indicatin g the reasons for denying parole are  too often unavail 
able to the prisoner. These regulations have served to res tric t the  abil ity of the prisoner to effectively present his case or learn  the reasons  for his paro le denial. It is not difficult to apprecia te the  affect such policies have in undermining 
prisoner morale and confidence in the fair nes s of Board cons iderat ion. II.R. 1598 improves this situation by perm ittin g the inmate counsel and providing him with reasons for parole denial.
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In the crucial post-release period, this legislation strengthens current law and Board regulations by requiring the parolee to meet cer tain conditions appropr ia te  to his pa rti cu lar  background and situation . If  the  parolee sat isfa ctorily  follows the  condit ions stip ula ted  in his parole, he receives deductions from the leng th of his parole term. If  he v iolates them, his paro le i s modified accordingly. Adverse decisions made during the  hearings or th e parole period may be appealed, and procedures are  specified for this. Obviously, a key element in the  success of the independent  Board will be the  effectiveness of the  operation of the  paro le pro gram. To help insu re th at  paro lees will adhere to the  condit ions imposed on them, the  legislation provides fo r improved train ing  programs a nd su pportive  assistance for  parole  workers . Sta tes are encouraged to improve their own paro le systems through LEAA gra nts.
I strongly support the intent of th is legisla tion and I believe the  provisions  of thi s bill will accomplish the objectives of a rea list ic and effective parole system. The existing p arole  ar rangem ent  has not  produced the kind  of positive  re sult s we are  seeking, and thi s f ailure reinforces a genera l prevai ling a tti tud e which works aga ins t overall criminal jus tice  reform.
True rehabi lita tion  of the criminal should be a priori ty societal goal, but  we cann ot expect to achieve this  unless we are willing to make  subs tant ive changes  in the  system. Such changes should not be dismissed as “coddling the  c rim ina l'’ or “soft-headed just ice.” Rather , they should be recognized as efforts to ret urn  crim inals  to society with  a reasonable  guarantee th at  they will become self-suflB- cient, product ive members of the  community. A reformed paro le system, as set for th in II.R. 1598, acknowledges the  necessity for  a rea list ic program which works neither for nor aga inst the  inmate, but  w ith him tow ard  results beneficial to t he  inmate and society at  large.
In  closing, i t is my hope th at  this legislation will be reported favorably . H aving 

served  on Subcommittee # 3  an d worked with  you on th is measure , I again wish to commend you, Mr. Chairman, the rank ing mino rity member  (Mr. Railsback ) and  the othe r members of the subcommit tee of your strong intere st in and concern  for parole reform  legisla tion.



PAROLE REORGANIZATION ACT
TH U R SD A Y , JU N E  28 , 19 73

H ouse of R epresenta tives,
S ubcomm itte e on Courts , C ivil L iberties,

and t ii e  Adm inistr ation  of J ustic e, 
of tii e  Commit tee  on tii e  J udiciary, 

a Wa shi ng ton , D.C.
Th e subcomm ittee  met , pu rsua nt  to notice, at  10 a.m., in room 

2226, Ra yb ur n House Office Bu ild ing . Hon. Ro be rt AV. Ka ste nm eie r 
[ch ai rm an  of  th e subcom mit tee]  pre sid ing .

Pr es en t:  Repre sen tat ive s Kastenm eie r, Dr inan , Owens, Rai lsback , 
and Cohen.

Also p re se nt: He rb er t Fuchs, counsel, a nd  T homa s E.  Mooney,  asso
cia te counsel.

Mr.  K astenm eie r. Th e m eet ing  will  come to ord er.
AVe have  convened th is mo rning to receive fu rther  tes tim ony con

ce rning II. R. 1598, t he Pa ro le Re organiz ation  Ac t of  1973. I  am very 
please d per son ally to gree t the dis tinguish ed Di rector  of  the  U.S . 
Bu rea u of Pr isons,  the  Ho norab le Norman A. Carlso n. I  fu rth ermore 
would  like  t o say there  are  a series of  bill s, in addi tio n to thi s, abo ut 
which  the subcommitt ee would  like  your  comm ents. Prob ab ly next 
mo nth  a nd  t he mon th fol low ing  we will  have occasion to inv ite  you to 
giv e rem ark s on othe r pieces of leg isla tion . I would say  fo r purposes 
of the subcomm ittee  one of  those is t he  pri son ers  fu rlo ug h bil l which 
has received favo rab le con sidera tion in the  Senate whi ch, in time, will  
pro bably  come to  the House  fo r ou r con sidera tion of  it.

In  any event, Mr.  Carlson, you are  indeed welcome. You  have been 
before us ma ny times.  AVe ar e ha pp y to see you tod ay. You  may pr o
ceed. s ir,  as you wish. You  may iden tif y y our co lleagues accom pan ying 
you.

Mr.  Carlson. T ha nk  yo u, Mr . Ch airma n. I  am accompan ied  by Air. 
Lar ry  Ta ylo r, who is Ex ecuti ve  A ssist an t to the Di rector  o f the Fe d
eral  B ureau o f Priso ns.

Mr. Ch air ma n, I hav e a pr ep ared  sta tem ent whi ch, wi th your  pe r
miss ion,  I would like to int rod uce into  the record  an d then  brie fly 
sum marize  fo r you.

Mr. K ast enme ier . AATthout object ion,  yo ur  9-page sta tem ent will  be 
received and made p ar t of  the  reco rd.

[T he  sta tem ent re ferre d to ap pe ars at p. 242.]
(20 9)
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TESTIMON Y OF HON. NORMAN A. CARLSON. DIRECTOR . FED ERA L
BUREAU OF PRISON S; ACCOMPANIED BY LAR RY TAYLOR.
EXECU TIV E ASSIS TANT TO THE DIRECTOR , FED ERAL BUR EAU
OF PRISONS

Mr. Carlson. Thank you. Mr. Chairman. First, I want to express 
my appreciation personally and also for the Federal Bureau of Prisons  
for the support and interest on the part  of this Committee. As you 
mentioned, over the years we have had an opportunity to discuss on a 
number of occasions the legislative program of the Bureau of Prisons 
and some of the changes that we have planned. Also, you have visited 
several of our institutions.

I want again to extend a welcome to you and all members of the 
committee and stall', at any time you have an opportunity, to visit  our 
institutions and see for yourself some of the problems we have and 
some of the progress we are making.

Mr. KAstonmeier. The Chair would like to say that  we do intend to 
resume our visits to Federal and non-Federal correctional institutions 
later this summer and in the  fall. As soon as we are over the hurd le of 
a couple of major pieces of legislation we are presently considering 
I think we will have the time to resume the visits which were used 
so profitably in the last 2 years as a setting for the bill we are 
considering.

Mr. Carlson. Mr. Chairman, in my statement I have discussed the 
importance of parole as it relates to the correctional process. I believe 
Mr. Sigler, the Chairman of the U.S. Board of Parole testified several 
weeks ago about the specifics of the bill. He, of course, is the repre
sentative of the Department of Justice so far as specific aspects of the 
bill are concerned.

Let me say there is no question in my mind, based on my experience 
in the field of corrections, that parole is by far the most important 
incentive in the entire correctional process when it comes to involving 
offenders in institutiona l programs. Inmates are primarily concerned 
with one thing and one thing only. That is their  freedom. They want 
to get back out in the community and spend thei r time with their  
families out of the institu tional setting.

Parole has far more importance than the other aspects of an insti
tutional operation—the food, the clothing, the medical care, and so 
forth. The opportunity for parole and the freedom that  parole repre
sents is of great concern.

The possibility of parole is a very strong motivational force in an 
institution to encourage offenders to use their time profitably and to 
take advantage of available opportuni ties such as education, voca
tional training, and other activities. It  encouraged them to utilize 
thei r time in a way th at will result in eventual release from custody 
through the parole process. There are several major areas of concern 
on the part of the offenders that  I have observed, and I am sure you 
and the members of the committee have too. The concerns, of course, 
relate to the parole process. The first, and perhaps most important, 
concern is a prompt response. If  there is one th ing that the offender 
wants, it ’s a prompt response when parole is being considered. Unfor 
tunately , delays frequently do occur, not  only in the Federal system 
but also in the State systems. They create a great deal of anxiety and



211

I am afraid  it serves a very destructive purpose as far  as the offender’s 
attitude is concerned. The fact that he has to wait for several weeks, 
or perhaps even longer, will have a very traumatic effect on both the 
offender and, of course, on his family. The uncertainly of whether or 
not he is going to be able to rejoin his family and return to the com
munity or not causes a major  problem.

Second offenders want an explanation when parole is denied. Tf 
parole is granted, they are natu rally  not concerned about the reasons. 
Tf the parole is not granted, however, they are obviously concerned 
with the reasons why they have been denied and what they can do in 
the future  to get an oppor tunity for more favorable consideration.

Third, as T have indicated in the statement, offenders are looking 
for a uniform policy, so that  there is a consistency in the parole 
process. They want a parole process that  is applied uniformly across

* the board to all offenders, with the maximum amount of consistency
possible.

Historical ly, as you know, there have been three components in the 
correctional process—probation , imprisonment, and parole. During 
the last 5 years, we have seen a rather rapid  expansion of a variety of 
other alternatives that provide flexibility in the correctional process. 
Of course, T am refe rring  now to such programs as community treat
ment centers or halfway houses, work and study release programs, the 
use of fur loughs, and a variety of o ther techniques.

The key to whatever progress we are making in the field of correc
tions is essentially developing a great  deal of additional flexibility into 
the correctional system. We recognize that we deal with a very 
heterogeneous group of individuals. With only the three components, 
it was impossible to meet the needs of all the offenders tha t we deal 
with.

As you know, the Federal Bureau of Prisons has attempted to de
velop a balanced program, recognizing that  there are some offenders 
who must be incarcerated in an ins titution to protect society. We have 
28 institutions and have fi more under construction at the present time. 
Tn addition, we have 15 community treatment centers or halfway 
houses which we use both for offenders about to be released and also 
for offenders who are sent to community centers in lieu of  incarcera
tion. In other words, as an alternat ive the  courts can either place a de-

. fondant on probation and initia lly require him to live in a community
treatment center or commit him directly to a center to serve a short 
sentence.

Tn addition, we contract with a number of S tate, local, and private
„ agencies to provide these sources in areas of the country where the

Federal caseload does not justi fy a separate Federal  facility.
At the present time. Mr. Chairman, we have a g reat many problems 

in the Federal prison system. I  don’t want to go into great detail, bu t 
T would like to call your attention to the fact that  our inmate popula
tion is continuing to  expand very rapidly. At the present time our in
mate population stands a t 23.200. It  has gone up over 1.200 in the past 
year. During the past 2 years our average increase has been approx i
mately 100 addit ional inmates every month. We are overcrowded, as 
you well know from your visits to our institutions. It' s a problem we 
are. trying to face up to in every way possible by developing additional 
facilities and alternatives to handle the expanding Federal prison 
caseload.



212

Tn addit ion , the typ e of  offender we see com ing into the  Feder al 
pri son  system is cha nging , and cha nging  rapidly.  I  have  alr eady  dis 
cussed wi th you the  change  in ban k robbery , fo r example, whe re it ’s 
now the  l arg es t sing le offense category . Ro ughly  20 p erc ent o f a ll new 
com mitments tod ay in  th e Fe de ral  system are  for  arme d b ank robb ery , 
whi ch is, of  course , a serious  offense and  an offense fo r which most 
court s impose ra th er  subs tan tia l sentences. As  a res ult , we are  seeing 
a conti nuati on  o f a t rend  over  th e las t 3 t o 4 ye ars  o f longer  sentences 
being imposed by the  cour ts. T his is because th e ty pe o f offender coming 
int o the  Federal  pris ons syste m is a much more  serious  offender  in 
terms  of  the  offense he commits  and  also in terms  o f his  pr io r record.

A t the  same tim e prob ati on  has  been sip honin g off a gr ea t many 
cases, as it shou ld. Th e ra te  of pro bat ion  a t the  Fed eral  court level has  
con tinu ed to stay near 50 perc ent  o f all de fen dants  s entenced . We  a re 
seeing a c ontinuation of  the  t ren d of the use o f p rob ation  fo r o ffenders 
who are  not a th re at  to  socie ty and who can  respond to com munity  
supervi sion .

Mr.  K astenmeier. May I  in te rru pt  ju st  to  inq uir e?  You men tioned 
high er  incidence of  bank  robberies , at  least as fa r as inm ate  com mit ' 
ments  are concerned. I tak e it  th is is p ar tly due to  th e fac t t ha t the  au
thor iti es  move more  eff ectivelv again st those who com mit  that  ty pe  o f 
felony as opposed to oth er felonies th at  are com mitted  which  are  not  
bro ught to tr ai l, which a re not b roug ht  to justi ce.

Mr.  Carlson. Tha t is cor rec t, Mr. Ch airma n. I  underst and th at  
the  ra te  of app reh ens ion  fo r arm ed bank  rob ber y is subs tant ia lly  
high er  th an  fo r othe r crimes. Th ere  are  several  fac tor s, not the leas t 
of which  is modern tech nology , such as the  use of  closed cir cu it 
televisi on cam eras  in the ban ks.  Th roug h these means and  oth er,  law 
enforcement  officials are  able  to ap pre hend  a subs tan tia l number of 
offenders who commit arm ed ban k robb ery.

In  addit ion , of  course, there  has  been a prol ife ra tio n of small 
branch  ban ks all acros s the cou ntry , the sub urb an typ e bank which 
is a rea dy ta rg et  fo r any  offender  who wa nts  to ob tain some cash. 
I  th in k the  two  fac tor s—th e increase in the numb er of bra nch banks 
and the  increase  in app rehens ions—resu lted in the subs tan tia l in 
crea se in th is  offense catego ry.

I would also comm ent, Mr. Ch airma n, th e figures ind ica te th at  
ap prox im ate ly 30 perc ent  of  all the  de fen dants  now being com mit ted 
had his tor ies  of dr ug  usage at  the  tim e of  commitmen t. Offenders 
in th is  catego ry have also been inc rea sin g ra th er  steadi ly.

I testi fied yeste rda y before the  House G overn ment Opera tions Com
mi ttee on th is subject.  I won’t go int o de tai l, bu t we are very much 
conc erned wi th the narco tic  addic t because he is a dif ferent  type  of 
offe nder and  requires speciali zed tre atm en t, both in the  insti tu tio n 
and fol low ing  release, to mak e sure , if  at  all possib le, he does not 
rev ert  to the use of narcot ics.

Two weeks ago, as you men tioned in yo ur  opening  sta tem ent , I 
test ified  b efore the  Na tio na l Pe ni tent ia ry  S ubcommit tee  of the Senate 
Ju di ci ar y Com mit tee chair ed  by Se na tor  Bu rdi ck. At th at  tim e I 
discussed the pro vis ions of  S. 1678, which is a bill  to expand  our  
furlo ug h pro gra m.  Th e com pan ion bill  has been int rod uced in the 
Hou se by Ch air ma n Rod ino. I was very pleased,  Mr.  Ch airma n, to 
lea rn  you pla n to ho ld he ar ings  on the  bill . We th in k it will  have
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tremendo us imp ortanc e in ter ms of he lpi ng  us to  find be tte r ways 
of  deali ng  w ith  the  problem of th e inc arc era ted  offender. 1 pe rsonal ly 
th in k the  use of fu rlo ug hs  can hav e a very pos itive effect.

We hav e had a fu rlo ug h prog ram fo r the  pa st 5 or  6 yea rs, bu t 
it  has been subs tan tia lly  lim ite d by leg isla tive  au thor ity . I t speaks 
pr im ar ily  in terms  of  family  emergencies, such  as illness, death , and 
so fo rth . We w ould like  to be able  to use furlo ughs  for offenders who 
do no t prese nt a th reat  to  the  com munity , and who we feel could 
pro fit by havin g an op po rtu ni ty  to occasion ally see th ei r fam ilie s 
an d hav e con tac ts wi th th ei r own comm unities.

Mr . Sigle r, 2 weeks ago in his  tes tim ony, commented on the  pil ot 
projec t which the  Bo ard  of  Pa ro le has  underta ken. 1 only want to 
com ment th at  the  feed bac k th at I hav e received,  bo th fro m inmates  
th a t I have talked wi th as I visi ted  the  insti tut ion s involve d an d also 
wi th  ou r staff members, is very pos itive. I th in k the Bo ard  is tryi ng  
to  addre ss the issues th at  I mentioned—the  pr om pt  response , tryi ng  
to  provide  reasons fo r the offenders,  where  pa rol e is denied,  and  
a co nsis tent  policy so f ar  as the  app lic ati on  of par ole  is conce rned.

I  th ink th at  t hi s has  been a pos itiv e step fo rw ard.  I ce rta inly  hope 
the Bo ard  will continue an d expand th is pro jec t. I  th in k it  will have  
signif icant effect upon the gen era l clim ate  o f ou r ins titut ion s.

In  closing , Mr. C ha irm an, le t me say  that  I , a s a  co rre ctional admi n
is trator , view parole  as a treme ndously  im po rta nt  par t of  t he  cor rec 
tio na l process. I th ink it' s one th in g th at  can have im pact th roug ho ut  
the  system. I t has  a very  s tro ng  motivational forc e on offenders.

In  a dd ition , I th ink it ha s an effect on the  morale  of  th e inm ates in 
an insti tut ion . I t  ce rta in ly  does affect th ei r morale . We  know the y 
are  much concerned and  int ere ste d in the  p aro le process. Th ey  follow 
it  wi th gr ea t intere st. I th in k th at  it ’s a key elem ent  of the en tire 
correctional process.

Mr. K astexmeier. Tha nk  you very much, Mr.  Carlson, fo r your 
sta tem ent.

You ind ica ted  in yo ur  sta tem ent th at  you de fer to  Mr . Sig ler 's 
view s on pend ing  leg islation . You  a re b oth  p ar t of t he  Jus tic e Dep ar t
ment. Are you required to  de fer to  hi s views on  le gis lat ion  ?

Mr. Carlsox. M r. Ch air ma n, his  sta tem ent is the sta tem ent of the  
De pa rtm en t of  Justice.  li e  is the Ch air ma n of  the Bo ard  of Pa role 
and. o f course, does have pr im ar y res ponsibi lity  f or  the  p arole process. 
Il is  sta tem ent and the section -by-sec tion  commen ts he mak es would 
be th e De pa rtm en t o f J us tic e p osi tion on t he  p roposed leg isla tion.

Mr. K astexmeier. Ac tua lly , you are  no t in a posit ion  to  disa gree 
wi th h is state me nt,  are  you ?

Mr.  Carlson. Xo, si r, Mr.  Ch airma n. I  work ve ry closely wi th Mr.  
Sigler  an d members of  th e Bo ard  of  Parole. Obv iously,  we have to 
hav e close c ollabo rat ion . I assure  you th at , in ter ms  o f t ry in g to  w ork  
tog eth er,  we do have  co llaborat ion  in every way  possible . I agre e wi th  
much of  the sta tem ent an d ce rta in ly  su pp or t the commen ts of  Mr. 
Sig ler .

Mr . K astexmeier. On the othe r hand, of  course,  yo u do have d iff er 
ent insig hts of problem s seen fro m a dif fer ent per spe ctive th an  the  
Bo ard o f Parole  may have . Tn thi s connection , you  ma y have a  diff erent 
comm ent on, let  us say,  th is  pe nd ing leg islation. Wou ld you agree 
th at  more equ itab le pro ced ures, affe ctin g pa ro le  imbed ded  in  the 
statut e so that  pr iso ners could  be assured o f w hat  th e la w is, as  opposed
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to what it might  be as a matt er  of tra ns ist ory polic y, would be a 
be tte r sta te o f affai rs ?

Mr.  ( ’ari.son. Yes. T th ink the  o ffend ers are  looking for  c onsistency 
and un ifo rm ity  and would  like  to have the  be tte r knowledge  of how 
the parole  process works. I would certa inl y subscribe  to that  notion.

Mr. Kastenmeier. I tak e it, that as a prom ine nt nat ional cor rec 
tio ns  official, indee d as the  most pro minent in terms  of the office, yon. 
feel that  i f the enti re cor rec tion s proce dure continues, th ere  is a g reater  
op po rtu ni ty  for dea ling sat isf ac tor ily  with  a pri son er outs ide of in 
st itu tio na l walls  than  insid e, oth er th ing s being equal  ?

Mr. Carlson. Yes. I th ink if we are  ta lk in g about reh abili tat ion  or 
cor rec tion s, Mr. Ch airma n, we a re essent ially ta lk ing abo ut what can 
be done in the  com munity , not what  can be done in an ins titu tion.

To  me, there  is no good insti tut ion  and there  n eve r will be. I th ink,  
nnv  time you dep rive a man  of his freedom and his con tact s with his 
fam ily  and com munity , you impose a set of co ns tra int s which are very , 
very great.  If  th e prime  ob jective of the  c rim ina l justice svstem is one 
of  corr ection, it should be done in the  com munity . However, I feel 
insti tu tio ns  are  very necessary  for  offenders who cannot or will not 
resp ond  to com munity  supervis ion  and certa inl y fo r those who present 
a se rious  th re at  to society in terms of  the typ e of criminal  ac tiv ity  th ey 
hav e become involved in. I am refe rri ng  p ar tic ular ly , of course, to the  
assaul tive  and aggre ssive offender.

Mr. Kastenmeier. Tn your  sta tem ent . Mr. Carlso n, you exp ress  
supp ort of S. 1678, the furlough bill. Will you briefly descr ibe to us 
how thi s would oper ate  ?

Mr. Carlson. Mr. Ch airma n, in the presen t sta tute,  ti tle  18 provides 
us with  an o pp or tuni ty  to  g rant  furlo ug hs  to offenders for purposes of 
emergencies  in the. fam ily , such as death , serious  illness , et cete ra, or 
fo r offenders ne ar ing release for a ssistance  in findin g a job.

ft  does not. however, give us the  ra th er  bro ad au thor ity  which we 
would like to have which  would enab le ou r ins tituti onal staff  to use 
furlo ug hs  whenever t hey  feel it would be ap prop ria te . T am think ing,  
fo r exam ple, of reli gious hol iday s or  othe r occasions . Tt is not in fr e
quent th at  I have  a request for a fam ily  when a da ug hter  is ge tting  
marr ied  or  gr ad ua tin g from  college or  some othe r significant event , 
and they would like thei r husban d or fa th er  there . We sim ply  have  no 
mechanism at the present time to pe rmit this .

T th ink bro aden ing  t he  sta tute would give us gr ea ter flex ibil ity in 
ut ili zing  fur lou ghs when we think  they  are  approp ria te . I th ink it 
would do much to negate  the damag e tha t insti tut ion s do to an offender. 
An y ins tituti on  has  a n ega tive  imp act  on an offender. T th ink the use 
of  furloughs a pp ropr ia te ly  can neg ate  m uch of th at  damage.

Mr. K astenmeier. T his  is not precisely  the  same as. o r does it have 
quite the same purpose as, so-called con jugal vis ita tions?

Mr. Carlson. No. I  am opposed to e oniug al vis itat ions. Bv conjug al 
vis ita tions,  I mean where  conjugal vis iting  takes place in an in st itu 
tio n and a wife comes into the insti tut ion  fo r th at  purpose. I am op 
posed for  several reasons, not the least of  which is th at  on ly 25 p erce nt 
of  the  inmates  in our svstem—and I suspect the  same is tru e of  the  
St ate or local system—a re marrie d or  have  anv typ e of  ma rital rel a
tio nship , eit he r common law or legal.  I would  prefer  to see us use 
furlo ug hs  for  a varie ty of  purposes , again , fo r those offenders who
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are  not a thr ea t to the  com munity  and who can go out and rejo in the  
com munity  for short periods  of t ime  while they are  confined.

Mr. K astenmeier. Mr. Si gl er  expressed a pre ferenc e for  ad mi n
ist rat ive  reform  ra th er  th an  legisla tive  refo rm.  Tha t is to say, he 
would  ra th er  make  up the  ref orm s in procedure  inst ead  of changin g 
the  s tat utes  w ith respect to parole . I don't  know how he would  react to  
yo ur  fu rlo ug h bill. Pos sibly, he would ra th er  do t ha t ad mi nis tra tiv ely , 
too.

Mr. C arlson. No. Mr. Ch air ma n, I have  a close rel ationship with 
the Board  and with Mr. Sigler  persona lly.  T he Boa rd did  support the  
proposed legisla tion . It  h as been discussed with them . He is de fini tely  
in su pp or t of the  p roposed bill which would e xpand our fur lou gh leg
isla tion . li e  has  not test ified  for ma lly  befo re the Congres s on the bill,  
but  I can assu re you it has  been discussed with him.

Mr. Kastenmeier . I n any event, you ce rta inly  p re fe r the legi sla tion  
fo r furlo ug hs  b ut, as fa r as genera l parole leg isla tion goes, you do not 
expre ss a pre ferenc e in th at  connection , I take it ?

Mr.  Carlson. Th at  is cor rec t, Mr. Ch airma n. Let me add  th at  it 
would require legisla tive  a ut ho ri ty  so f ar  as t he fu rlo ug h legisla tion  is 
concerned. There  is no question bu t wh at the pre sen t statute does not  
give us tha t au tho rity. Th ere fore,  we have no a lte rnat ive, o ther  than  to  
seek leg isla tive  change to accom plish our purpose.

Mr. Kastenmeier. I would like  at  t his  po int to yie ld to the  g en tle 
ma n from Massachuset ts.

Mr. Drin an . Tha nk  you, Mr. Carlso n, fo r coming. I am af ra id  I 
mu st say in all can dor I am dis appo int ed  in the  tes tim ony of Mr. 
Sig ler . As you know, the  bill we have prepare d is the  first substan tive 
reform  of paro le th at  Congress has offered in 42 years. Mr. Sigle r 
came and, in disre ga rd of wh at the Ad minist ra tiv e Con ference  had 
recommended, said  in effect, “no .” Now you have  come and said  th at  
th is  is the  posi tion  of  t he  De partm ent of  J ustice. I find th is  very dis 
ap po int ing . All you can offer is t ha t in 5 of  the  28 in sti tut ion s you have  
a tr ia l exp eriment.  I find th is very dis cou rag ing , if th is is the  official 
pos ition o f the  Dep ar tm en t of  Jus tice.

I am obliged to say and re ite ra te  th at  you and Mr. Sigle r are ac tin g 
in rejectio n of ev erythin g t hat  h as been said abo ut paro le. I have  been 
involve d in thi s area, no t as profe ssionally as you,  b ut it seems almost 
insu lti ng  fo r th is Board  to say,  “Go away . We do n’t need  you. Ju st  
continue to ap prop ria te  money  and we will tak e care of  everything.*" 
You haven’t asked for a sing le, single  revision of  t he law with reg ard  
to parole , except a m at te r you discussed with the  c ha irm an.

I t seems to me, given th is dep lora ble  sta te of aff air s—w here  you 
say  th at  we jus t don’t know, where Mr. Sigler  has  said  ea rli er  thi s 
pas t Ja nu ar y in a speech in Wash ing ton , “ We sim ply  d on 't know why 
we release people”— the  best we can do sh ould lie done,  and  ye t you are 
not ask ing  th e Congres s fo r anyth ing. In  all candor.  I find it ex trao r
di na ri ly  dis appo int ing . You  come and  say  th is  is the  pos itio n of the 
De pa rtm en t of Justice.  You  and  Mr. Sigler  are  the  De partm ent of 
Ju sti ce  as to prison s and paro les.  Does it go to Jo hn  Mitche ll or  some
body else? Ha s El lio t Richard son seen th is pos itio n? I don’t believe  
he would agree with it, fra nk ly , if  he did  see it.

I am sor ry if I am an gry and  ann oyed, but I am dis appointed . We 
hav e spent m onths and m onths  on th is leg isla tion . I th in k it ’s almost an
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affront  to come and say, “We are not even interested in this.” I  would 
like your reaction to that reaction.

Mr. Carlson. Congressman Drinan, I have no responsibility for 
adminis tration of the  parole systems. 1 am sure you understand I am 
Director of the Bureau of Prisons but have absolutely no responsibility 
for the administ ration of the  parole process. That is a separate board, 
totally  independent of the Federal Bureau of Prisons. My responsi
bility is for the administ ration of the Federa l prison system.

Mr. Drinan. But you have said you agree with the statements of 
Mr. Sigler. I  would like to know which ones you agree with and what 
you disagree with. If  you agree with his statements, I think  it ’s 
preposterous.

Mr. Carlson. Congressman Drinan. that, is the statement of the 
Chairman of the Board of Parole, which represents the Department 
of Justice’s position on the matter. I am not in a position to refute 
the statement which Mr. Sigler  made.

Mr. Drinan. What would you say this committee could constructive
ly do to help you in connection with parole as it profoundly affects 
the 23,000 inmates?

Mr. Carlson. Congressman Drinan, as I  indicated earlier, I think 
there are three basic points. The prompt  response, the reasons for 
denial, and consistency. I  would say those are the top three considera
tions so far  as the parole process is concerned. T don’t know exactly 
how it  should be handled to make sure tha t all of those elements are 
provided.

Mr. Drinan. If  you want those elements, you will not be enforcing 
what Mr. Sigler said because Mr. Sigler said. “Leave us alone. We are 
doing this in five Federal prisons by way of experiment,” and he 
didn 't go into all the o ther th ings—that this person, according to our 
bill, should have a r ight  to counsel, and so on. But this is happening 
only in five institutions  at most.

Mr. Carlson. That is correct.
Mr. Drinan. You don’t agree with Mr. Sigler then, because you have 

said that we should have promptness, we should have reasons s tated 
for everybody, Right?

Mr. Carlson. As I have said in the statement, I would hope that  
what the Board is doing could be expanded to our entire system. The 
feedback we received is very positive, both from the offenders and 
from staff. I certainly subscribe to the notion of trying to provide the 
promptness and the reasons to offenders. I would hope that at a very 
early date the Board could expand this project.

Mr. Drinan. This bill also recommends tha t the Parole Board be 
an independent agency outside of the Department of Justice. Would 
tha t be advantageous to you ?

Mr. Carlson. I don’t think so. Congressman Drinan. To me. there 
has to be a criminal justice system. I  th ink one of the problems in the 
past, as well as with some of the State systems today, is that there is 
no system of criminal justice. I think to take the parole authority out 
of the Department would in effect tend to  splinter the existing system 
that  does exist.

Mr. Drinan. In the appropriation on which we will vote tomorrow 
for the Department of Justice , is there  any money requested there for 
doing what you recommend should be done: namely, give a prompt 
answer to the people who apply fo r parole?
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Mr. Carlson. F ra nk ly , I  don’t know. I  only know about o ur  a pp ro 
pr ia tio n,  which is a par t of  the  to tal  De partm ent. 1 am no t sure  on 
the Board  of  Parole .

Mr.  Drix ax . I f  you wa nt  thes e reform s we wa nt  also, its  pa rt  of 
yo ur  r esp onsib ilit y, it  seems to me, to recommend to  th e Pa ro le Bo ard  
th at  the y reques t fund s to  mak e possible the imple me nta tion of  the 
reco mm end atio ns you  say  are  ur ge nt  to make Fe de ra l pri sons good. 
But  you h aven’t done  it.

Mr.  C arlson. No, I  h ave  neve r d iscussed the ap pr op riat ion wi th the 
cha irm an.

Mr. Drin an . W ith re ga rd  to  possible po liti ca l influence on the  
Bo ard and on the  release of  pri son ers , has the F B I in pa rti cu la r, or  
the  late  Mr.  Hoo ver , eve r influenced or  recommended stron gly to  the  
Pa ro le  Bo ard  th at  a pa rt ic ul ar  ind ivi du al,  who may poss ibly have 
murde red  an F B I agen t, sho uld  not  be released?

Mr. Carlson. I un de rst an d th at did  occur. That  was  pr io r to my 
assum ing  the job of  D irecto r. But  I  can recall fro m sta tem ents a  num 
be r o f y ears ago t here was such  an  inciden t.

Mr. Drix ax . Desp ite th is,  you don’t t hi nk  the  Pa ro le  Bo ard  shou ld 
be independent of  the De pa rtm en t of J us tic e ?

Mr.  Carlson. No, sir. I  do not th in k m aking  it an independent agency 
would  serve any  useful purpose. I  do no t th in k it  wou ld solve th at  
pa rt icul ar  problem , if  it does exis t.

Mr. Drix ax . H ow do you  solve t hat  problem ?
Mr.  Carlson. F at he r Drin an , I don’t know exact ly how it cou ld be 

solved. I  d on’t th ink the  independent sta tus would resolve it,  however .
Mr. D rix ax . I t ’s a  p rob lem  t hat  s hou ld be solved and you  have  t he 

obligation , it seems to me, because th is fes ters in Fe de ra l pris ons . I  get 
le tte rs eve ry day. Members of Congress do, and you ge t more th an  we 
do, say ing  the y know  th is  is un just,  th at  a pa rt icul ar  indiv idu al is 
red- flag ged  on his  file a nd  t hat Mr. Hoo ver  doesn' t w ant  him  out. Th is 
is basically un jus t. You  have to  take  a pos ition. We  hav e tak en the  
pos itio n thi s should  be an indepe ndent  agency a nd  you  pooh-poo h tha t. 
W ha t is yo ur  solution,  sir . to  wha t you have s aid ju st now i s a problem  ?

Mr. Carlson. My sugges tion, Con gressm an Dr inan , is to  re ta in  the  
Bo ard of  P arole  in the De pa rtm en t of Justi ce  so there will be a c rim 
ina l jus tice  system  th at  can opera te in a sys tem atic  fashio n wi tho ut 
ha ving  t o go outs ide to an  indepe ndent  agency  fo r a cr itica l part  of 
the process. Th is is one of  t he  problems we have  ha d in the  pas t.

Mr.  D rix ax . Tha t is to ta lly  unresponsive!  You hav e admi tte d th at  
it has been pol itical influence  which is enormous ly da ma ging  to the  
inm ates . You  say th at there is no solution fo r th at . We propose a 
solu tion . You  have no solu tion. Al l I can say is th at  you wi ll continue 
to live with political  influence.

Mr.  Carlson. No, si r;  I  didn 't say  th at , Congressm an Dr inan , in 
all due respec t to you.

Mr. D rix ax . W ha t is you r solut ion  ?
Mr.  Carlson. I am sayin g there  are cases where  people are  con 

cern ed abo ut the parole process as well as the  tr an sf er  of offenders  
fro m one insti tut ion  t o anoth er.  I  have call s fro m a va rie ty  o f sources 
ask ing  fo r ce rta in  th ings  fo r offenders. We  ma nag e ou r system as it  
has opera ted  fo r many, ma ny y ears—t hat  is. to ta lly ind ependent.  We  
op erate the way  we feel it  shou ld be opera ted  fo r offe nders comm itte d
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to custody. The independe nt actio n of the  Adm in ist ra to r is the key 
to re sponsib le managem ent .

Mr. Drin an . When  you say t ha t the posi tion th at  we he ard  the  o ther  
dav  is the position  of the  De partm ent of Justi ce , who  has clea red it?

Mr. ( 'arlson. Fran kly,  1 d on t’ know. Congressman  D rinan.  My s ta te 
ment, of course, as any  sta tem ent  of the De partm ent, is sent throug h 
the  Assis tan t At torney Gen eral  for Legis lat ive  Affairs . Th is is the 
pa tte rn  in the  Dm ar tm en t o f Jus tice .

Mr. Drinan. Is th at  Mike Mc Kevitt  ?
Mr. C 'arlson. Yes, sir.  the f orm er Co ngressman.
Mr.  D rinan. He approv ed of  this  ?
Mr. Carlson. I don' t know.
Mr. Drinan. I th in k we have a rig ht to know who app rov ed it.
Mr. C \ rlson. I have to say I do n’t know.
Mr. Drinan. I have a rig ht  to say I jus t rej ect  it. T don't  believe it, 

un til somebody says it and takes respon sib ility fo r it and acts  as a 
witness .

Mr. Carlson. My s tatem ent was w ritt en by myself and  my colleague 
on my  righ t. Xo one else was involved.

Mr. Drinan. But  von have  exp lic itly  and  im pl ici ty endorsed what 
Mr. Sigle r savs. Th at is you r position. You sav vaguelv th is has  been 
clea red  by somebodv unnamed. I sav if its Mr. McKevitt.  let  him come 
for wa rd and  justi fy  th is by te st ify ing here. We have  a rig ht to say to  
the wor ld and to th is Congress th at  thi s is not the posit ion of  the De
pa rtm en t of Jus tice . ITe is not authorize d. It will have  to go to Elli ot  
Richardson or somebody else who is du ly appo int ed  to cle ar these 
things.

1 am sorry  to be impatient with you. As von know, we have worked 
for almost 2 ye ars  now on th is bill. We are  the  fi rst ones to say that  it 
could be improved. We had  hoped  from Mr. Sigle r and  you rse lf that  
we would have  concrete  suggestions as to how it could be im prov ed. All 
I ga ther  from  Mr. Sigler 's tes timony , and to some ex ten t from  yours, 
is th at  itou don 't wan t Congres s to interfere . You want  th at  bill we 
tal ked about, and tha t is fine. I wish there were more bill s th at  we could 
help vou with .

I get the impression th at  the  Parole Board , af te r 42 vea rs of no 
change  wha tsoever by the  Congress,  just  says, “Leave us alone and we 
are  going to solve ou r problem."  Well , it' s pro bab ly the  fau lt of Con
gre ss not doing an ything  abou t the Pa ro le Boa rd fo r 42 year-', but I 
fran kl y feel fru st ra ted.  I fe d that the  ad mi nis tra tio n is going to op- 
prwu any  inte rfe ren ce,  and Chairma n Sig ler , too. You won't  help  us 
with  any enac tme nt of  th is bill. I am a fraid tins  bill is in l imbo. Wo uld  
you have any  comm ent on th at  ?

Mr Carlson. Congressman  Dr ina n. I can just re ite rat e wha t I have 
said . I have tri ed  to give you my fra nk  v iews on the  concept of paro le. 
I am not chairma n o f th e Board  of  P aro le and  I have  no resp ons ibil ity,  
admi nis tra tiv e or  otherw ise , for the  opera tion of  the  paro le svstem. 
I have  tri ed  to be very can did  and give you mv views on the  parole  
process as I see them and the  trem end ous  imp ortanc e it presents .

Mr. Drtnan. Would it l>e helpfu l to you if we d id,  in fact, restr uc 
tu re  the s ituation  so you  d id have  some inp ut into  th e Boa rd of  Paro le?  
Obvious ly, the  decisions of  th at  Boa rd eno mio uslv affect wha t you are 
tryi ng  to do. Maybe we sh ould  th ink  in th ose terms.
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Mr. Kastenmeier. Let me ask a question, if the gentleman will 
yield.

Mr. Drinan. Yes.
Mr. Kastenmeier. The Chai rman of the Board of Parole and your

self, as Director of  the C.S. Bureau of Prisons, are responsible to the 
Attorney  General and to the President of the Lnited States, pre
sumably. Really, those are the only two people you are directly re
sponsible to in the system.

Mr. Carlson. Tha t is correct, Mr. Chairman.
Mr. Kastenmeier. Obviously, you deal in terms of legislation 

through the Attorney General's Assistant Attorney General for legis
lation.

Mr. Carlson. That is correct,
Mr. Kastenmeier. But tha t person is an agent of the Attorney 

General.
Mr. Carlson. That’s right , Mr. Chairman.
Mr. Kastenmeier. That is whom we are talk ing about. We are talk

ing about the Attorney General and ultimately the President him- 
s?lf. I am sorry, was the gentleman from Massachusetts finished?

Mr. Drinan. One last question. Going back to the question of the 
political influence, the notorious release of Jimmy Iloffa has been 
brought up before this committ?e before. It's my understanding that  
he was denied parole and then he received a Presidential commu
tation.

Mr. C \rlson. Tha t is correct.
Mr. Drinan. I talked with people in Federal prisons about their 

reaction to this  matter. Do you think that is undue political influence?
Mr. C arlson. Frankly, 1 cannot give you a response on that. Com 

gressman Drinan. I was not involved in the decisionmaking in any 
way.

Mr. Drinan. One last question. Coming back to the point T was try 
ing to raise, what could we do constructively by way of changing 
statutes to make the Board of Parole act in a way that would assist 
you in your really devoted and dedicated work to help these 23,000 
people ?

Mr. C \rlson. T hate to sound like a broken record. Congressman 
Drinan, but T think the comments I made—promptness, the reasons 
for denial, and a systematic approach of assuring uniformity—T 
would say are the  three key elements in a good parole system.

Mr. Drinan. Sir, if we drew up a bill with only these three ele
ments. could we get the support of the Department of Justice?

Mr. Carlson. Congressman Drinan, I cannot comment on th at be
cause it would have to go through the Board of Parole. They would 
have the decisionmaking responsibility on that.  But those are the ele
ments 1 believe, as a correctional administrator , as tremendously im
portant in the parole process.

Mr. Drinan. Thank you for coming. We hope we can make some 
improvements by collaboration and cooperation. Thank you.

Mr. Carlson. Thank you. Congressman Drinan.
Mr. Kastenmeier. The gentleman from Utah, Mr. Owens.
Mr. Owens. I think the gentleman from Massachusetts p retty  much 

covered the. area I wanted to talk about excefpt for one thing . I t is a 
policy in Federal prisons to give time off for good behavior. Do you 
favor that  policy in terms of parolees for time on the street ?
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Mr. Carlson. Co ngressm an Owens, the  proposal to reform  the Fed 
era l Crimin al Codes  does away with the  concept of good time. I pe r
sonally  think  we ha ve reached the  poin t in time  w here  we re all y do n’t 
need good t ime.  I t ’s an ano maly in many ways. For example, th e Yo uth  
Correctio ns Ac t which  was passed by th is committ ee back in 1950 does 
no t provide  any good tim e fo r youth ful  offenders. So no mat te r what 
they  do, t hey cannot  ea rn good time. I f  a p erson is sentenced un de r the 
ad ul t s tat ute , he does get good time , hu t a youth offender  does not ea rn 
good  time. To  me, th is  is a poor situ ation  because you have a di s
pa ri ty  built into the  pre sen t sta tu tory  pro vis ion s of tit le  18. I 
cand idl y would favo r the  proposal  of  the  Bro wn comm ission  and  
oth ers  to com pletely do awav with  the  concept  of  good time . The sen
tence would bo im posed by the  court and  the  Pa ro le  B oa rd  would de
termine  when  parole  should  be gra nte d. I th in k th at  wou ld be fa r 
more equitable t ha n t he present system.

Air. Owens . H ow do you presen tly han dle  good t ime  then ?
Air. Carlson. Good tim e is, fra nk ly, almo st an autom atic process. 

It  is pro vid ed by sta tute. An offender who does not ge t invo lved  in 
dis cip lin ary  inc idents  acquires sta tu tory  good tim e autom atical ly.  
I t ’s determ ined by the  len gth  of  h is sentence. As  I  say, it 's  a lmost an 
autom atic process.

Air. Owens. Do you think  the re ough t to be more  di scretio n wi th th at  
with the  Board  of P arole  ?

Air. Carlson. Good t ime shou ld be done awav with to ta lly  in favo r 
of  more flexibili ty. I  th in k flex ibili ty in the system ra th er  th an  the 
autom atic prov ision of good tim e wou ld be fa r more effective.

Mr. Owens. In essence, you a re suggest ing  good time.
Air. Carlson. I th ink all sentences should have tot al flexibility as far  

as par ole  eli gib ili ty is concerned ra th er  t ha n ha ving  an abso lute dat e 
fixed by the sentence  im posed  by the  cou rt. AYith the ad ul t sentenc ing  
provisions , an offender  has to  serve one-third of  his  tim e before  he 
is elig ible  fo r parole . Und er  th e Yo uth Corrections Act. he is elig ible  
at any  time. Th is is a bui lt- in  conf lict between two  sta tutes,  an d it  does 
present a problem  t o us and  to the offenders in o ur  i nst itu tions.

Air. Owens . Y ou th ink i t would  be more help ful from  an  a dm in is tra 
tiv e viewp oin t if  vou could give to the  Bo ard  o f Pa rol e complete  dis 
cre tion so even wi th in  the first th ird of  the  sentence time  the y could  
relea se pri son ers?

Air. C arlson. T ha t is cor rect . I  wou ld fav or  tha t,  as it would be com
parab le to the  Y ou th Cor rec tion s Act, w hich I th ink is basica lly a good 
piece of  leg isla tion .

Air. Owens. Wo uld  those sim ila r pr inc ipl es ca rry  over to the ad 
minist ra tio n of  pr obation  t ime?

Air. Carlson. Prob ati on , of  course , is a con dition imposed bv the  
co ur t fo r a sti pu lat ed  per iod  of  time. Th ere  is no good time involved.

Mr. Owen s. I  u nd ersta nd  th at . I am ask ing  vou would those  s imila r 
pr inc ipl es be he lpf ul  in a dm inist eri ng  probation  time ?

Air. Carlson. Ye s; bu t a pro batio ner does no t earn good time . In  
stead, the co ur t can mo dify th e con ditions  of  pro batio n or  t erminate 
it at any  time.

Air. Owens. That  is rig ht . Bu t if  a pr iso ne r is sentenced to 48 
mo nths and is paroled  at the  end of  20 months, he is on pa rol e for 
16 m onths and  then  bre aks parol e and sen t bac k to  pri son , then t hrou gh
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th is  po licy  t hat you p res en tly  have in the Ju sti ce  D ep ar tm en t he t hen 
may well serve the  othe r 16 mo nth s or  18 months. In  effect, he has 
been  und er  the  c ou rt’s dir ec tio n fo r a couple o f y ears beyond th e o rig 
inal sentence.

Air. Carlson. Th at  is co rrect, with  the p res ent system.
Mr. Owe n. D id I un de rst an d you to say  t hat you  tho ug ht  t hi s con

cep t of  flexib ility wi th th e prob ati on , th e co ur t which dir ec ts the 
prob ati on  period  to give tim e off fro m the prob at iona ry  period  would 
be he lpf ul , ad min ist ra tiv ely ?

Mr.  Carlson. Yes. Ag ain wh at  I  am re fe rr in g to is complete flexi
bi lit y wi thou t the  au tom ati c p rov isions o f go od time.

W Mr.  Owens. 1 un de rst an d th at . You are  suggest ing  th at th at  same
flexib ility sho uld  apply  to  the parol ee ’s prob ati on  tim e as well?

Mr. Carlson. Yes.
Mr.  Owen s. That  is a co nt ra ry  sta tem ent to th e posit ion  tak en by 

• the Ch air man  of the Bo ard  of  Pa role.  I was tr y in g to  asc ertain
wh eth er,  from  yo ur  viewpoint, t h a t has  been h elp ful.

Mr . Carlson. The  Yo uth Corrections A ct  is  the  be st example I can 
( give , because we are fa m ili ar  with  its  imple me nta tion. I pr ef er  the

Yo uth  C orrect ions A ct  as  est abl ished,  where th e to tal  sentence, fo r ex
ample , is 6 years and the de fend an t can nev er be h eld  beyond 6 years. 
As  a m at te r of fac t, he can  nev er be he ld in an  in st itu tio n beyond 4 
yea rs. But  t he re  is no good  tim e provision.  The Bo ard  has discre tion  

i to relea se him  at  any  tim e an d has to ta l flexib ilit y in  makinsr th at
decis ion.

Mr. Owens. M r. Ch air ma n, we do find th at there is some div ers ity  
of thou gh t pe rm itted  in the Ju st ice De pa rtm en t of  some inte res t.

Mr.  K astenmeier. Th e gentl em an fro m Maine, Mr.  Cohen.
Mr.  Coh en . Tha nk  you,  Mr. Ch airma n. Fr an kl y,  I  find  an incon

sistency in you r st ate me nt,  Mr.  C arls on.
I wou ld like  to foll ow up  a po in t made by th e gentl em an from 

Ut ah . On th e one hand , you sugges ted  in your  sta tem en t there is a 
gr ea t need  fo r un ifo rm ity . Th en  you ju st  indic ate d th at you would 
pr ef er  to  see some fle xib ility as we ll. I would s uggest t hat those do run  
counter  a nd  to cross purposes.

I was som ewh at su rpris ed  to  he ar  you say  you were opposed to 
tim e off, good time  behavio r cred it b eing given, because  of th e d isp ar ity  
in  trea tm en t between th e yo uthful  offender, and th e ad ul t offender. 
I t  seems to me you could very well do away with  th is  di sp ar ity  by r prov id ing good  time cr ed it fo r the yo uthful  offender.

Mr. Carlson. T ha t would  req uir e leg isla tive  change . Exi st in g lan
guage  in t itl e 18 doesn’t  pro vid e good tim e fo r pe rsons co mm itted under 
the Y ou th Act .

Mr. Cohen . I un de rst an d th at . Bu t in ter ms of  analy zin g whether 
it ’s an effective indu cem ent to people who are  incarce ra ted  in our in 
sti tu tio ns , it seems to me to tak e a very na rro w view to  say,  because, 
we don’t have it  fo r yo uthful  offenders th at  therefore we sho uld n’t 
gr an t it  to the  ad ul t offe nder if,  in fac t, it  does gra n t incentives to 
those who  ar e inca rce rated.

Air. Carlson. It  does hav e some minim al im pa ct  as fa r as induce
me nt or ince ntives are  con cerned. Bu t p aro le has f a r more im pac t t ha n 
good tim e. Good time o f 5 d ays a mo nth  doesn’t have  nearl y the  im pac t 
on the  offender as does the  pos sib ilit y of  parole . Th ere fore,  I  would 
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prefer to see parole used ra ther than the good time credi ts which are 
taken off the sentence.

Mr. Cohen. You would agree, I assume, tha t there is something 
drastically  wrong with our criminal justice system as i t exists.

Mr. Carlson. Yes, sir.
Mr. Cohen. We have some national statistics th at indicate we have a 

70 percent recidivist rate nationally.
Mr. Carlson. It ’s very diflicult to pin down the rearres t rate. It  has 

been about 65 percent. Again rearrest is the criterion  utilized, not 
recidivism.

Mr. Coiien. On pages 2 and 3 you stress the importance of parole 
and its impact uj >on the Bureau of Prisons. V

Mr. Carlson. Very definitely.
Mr. Cohen. I  would assume the present system has a very negative 

impact upon prisoners in terms of lack of access to files, speedy deter
minations as far as their  review hearings, and so forth.  *

Mr. Carlson. Yes, sir. Historically this has been a grea t problem.
I have worked in a number of institutions myself and can attest to the 
fact that it has a negative effect on the offender.

Mr. Coiien. I would like to follow up a point. Mr. Sigler expressed 
some opposition to a section of the  bill which gives an inmate access 
to files compiled on him. He cited as one of the reasons that the files 
belonged to the Bureau of Prisons and not the  Parole Board. I  would 
like your opinion as to why that  should be an insurmountable problem.

Mr. Carlson. As fa r as we are concerned, we have no objection to the 
offender in parole, s tatus having access to  the reports prepared about 
him by our staff. In the youth institutions  today offenders know what 
is contained in thei r reports. They are told what the repor t says and 
what recommendation has been made. I would have no objection to 
offenders seeing the reports  tha t we prepare  in all our institutions.

There are other reports, of course, in thei r file tha t are not our 
property . I cannot comment on them. For  example, the presentence 
repo rt is the property of the sentencing court.

Mr. Coiien. On page 5 of his statement before this committee, Mr.
Sigler  said that the Board is now of the opinion th a t:

There is no need to preclude an attorney  from appearing as an inmate’s rep
resenta tive  in our  private project cases simply because he is an attorney,  as 
long as he realizes his paro le release  determinations do not, and should not, in
volve an  adversary presen tation of issues of law  and fact.

Do you think an inmate or prisoner ought to have an opportun ity to 5
challenge certain facts which are submitted to the Parole Board for 
the ir consideration in either approving or denying his  applicat ion ?

Mr. Carlson. Yes, I do. If  the material prepared by the inst itu
tional staff is in error, I think he should have a r igh t to comment on *
that to the  paroling examiner and make known his views so there can 
be an opportunity to straighten out the record if it is in error.

Mr. Cohen. And to the extent he has a representative, which we 
now apparently would concede would not be too troublesome to have 
that  representative be an attorney, then you would allow that attor
ney to challenge those issues of fact which have been submitted for 
the Board’s consideration ?

Mr. Carlson. This would present no problem to me at all.
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Mr. Cohen. Do you think  the Parole Board should give to the pris
oner a short s tatement of the basis for its  decision and the facts upon 
which it relies in denying his application ?

Mr. Carlson. Yes; I  think in the case of denial the reason should be 
stated so he can understand what the rat ionale was fo r the denial.

Mr. Coiien. That is not the case righ t now.
Mr. Carlson. In  the p ilot project  i t is. In the five inst itutions  they 

are working with now they do provide reasons to offenders as to why 
parole was not granted.

Mr. Cohen. Not only would it  provide for him a basis o f determin
ing why the Parole Board denied his application and perhaps gave 
him some guidance as to what he has to do in the future , but it also 
would provide a basis for a court subsequently to determine whether 
the Board has acted arbitra rily  in denying his application. Is tha t 
correct ?

Mr. Carlson. Tha t is correct.
Mr. Cohen. I was a little  b it troubled at the last meeting we had, 

Mr. Chairman. You stated t ha t you like to see more uniformity in  the 
Parole Board decisions.

Mr. Carlson. Yes.
Mr. Cohen. In my opinion, uniform ity can breed as much frustra 

tion as flexibility or even arb itrariness  if i t’s pushed to the degree it  is, 
in some prisons, for example, where some parole boards apparently 
deny parole on the  first application by an  inmate just on the basis tha t 
they feel tha t they need some uniformity  in sentencing. Would you 
agree with that?

Mr. Carlson. No; I  do not th ink the turn ing down of parole  on the 
basis of developing un iformity in sentencing is ap propriate after the 
court has imposed a sentence.

But the decisions regard ing release are under the jurisdiction of 
the Board  of Parole.

You commented on my use of the terms “uniformity” and “flexi
bility.” I  would like to straig hten the record out. I was r efer ring  to 
uniformity in the decisionmaking process so there  is equity and the 
offender knows there is a consistent policy so far  as the paroling 
process is concerned.

The flexibility I referred to is tha t the Board can release at any 
time during  the period of incarceration.  They don’t have to wait for 
one-third or one-half or any other  magical date. They have total 
flexibility so far  as determining when the offender should be released.

Mr. Cohen. Thank you on tha t point. You disagree with tha t policy 
as it has been implemented in various prisons. From your own per
sonal professional knowledge, do certain parole boards deny an 
inmate parole simply on the basis that  he has only served a minimal 
sentence, despite the fact  tha t he has had good behavior in the institu
tion. Are they trying to  achieve some uniformity which the courts do 
not always achieve in terms of robbery or rape or murder or what
ever it might be. and i t is a policy on the part of some parole boards 
simply to deny the first application o utright  on the basis that he hasn’t 
served enough time? Does that take place?

Mr. Carlson. I  am certain it does take place, but I  know of a  num
ber of cases where the U.S. Board of Parole  granted parole at the 
time of an offender’s first hear ing. To my knowledge they don’t have 
a rigid policy against granting parole on the first hearing.
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Mr. Cohen. But  apparently there are cases where they do have a 
uniformity and policy in tha t regard?

Mr. Carlson. Yes.
Mr. Cohen. Which doesn’t work to enhance the inmate’s aspi ra

tions for gaining freedom?
Mr. Carlson. I t’s counterproductive so far as the correctional proc

ess is concerned, Congressman Cohen.
Mr. Cohen. I am happy to hear you say that, because I  think  you 

would probably agree with me, if parole boards are in fact doing 
that , they are actually circumventing the law because the court im
poses the minimum and the maximum. For  a parole board to simply 
deny parole, even though a fellow may be eligible for it, on the basis 
he hasn’t served quite long enough in their  opinion would be to set 
up a separate sentencing procedure which would be clearly outside 
of the law. Do you agree?

Mr. Carlson. It  would be in a sense retrying the case.
Mr. Cohen. Thank you.
Mr. Kastenmeier. I would like to compliment my colleague on his 

line of questioning.
I recognize the gentleman from Illinois, Mr. Railsback.
Mr. Railsback. Afr. Chairman. I want to welcome our witness and 

express to him my feelings which are that, despite the hard line of 
questioning tha t he has been submitted to, since I  have been involved 
on the Judic iary Committee, it has been my observation tha t he has 
directly been responsible for some of the most imaginative and innova
tive reforms that we have seen, even though we still have a long way 
to go.

What has been your experience with  the p ilot project of the Board 
of Parole ? In  other words, how have you participated  ?

Air. Carlson. Congressman Railsback, I have had no direct par tici 
pation. However, the  wardens of the five institutions have commented 
to me, both in the ir writt en reports and also verbally, their pleasure 
with the project. Also, I have visited several of the institut ions in
volved and have had a chance to talk with offenders. I  find tha t they 
are receptive to th e idea. The timeliness of the  response is something 
which they have continua lly been complaining about fo r many, many 
years, as I am sure you and the other members of the committee are 
aware. They get thei r responses essentially in a matter of several days. 
I t enhances a great deal their  attitude  about the parole process. I 
have nothing qualitative or quantita tive to point to other than  feed
back which I received from the institutions involved.

Mr. Railsback. I notice from your testimony you do favor giving 
reasons for denial of parole. Also I would be interested in your com
ments about the two-tier system contained in H.R. 1598. Mr. Sigler 
indicated that  he was in favor of th is two-tier system which we have 
been advocating in our legislation. Do you also favor tha t kind of 
approach ?

Mr. Carlson. Yes, I do. I like the regional approach, which the 
Board is considering tha t assigns examiners and Board members to 
regions nearer to the institutions. I believe it will do tw’o things: One, 
insure that the same members or examiners go to the institutions on a 
regular basis so you don’t have different people every time. Second
arily, it will facilitate communication between inmates, ins titutional 
stall and the Board of Parole. For those reasons, I like that  approach.
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How eve r, I  also th in k there  is need  fo r a na tio na l body fo r po licy
ma kin g and  poli cy sett ing . The ref ore, I like  the two -tie red  concept.

Mr.  Railsback. Wh en a  convic ted felon enter s t he  pr iso n system he 
firs t is e va lua ted  an d diagnose d. Is  that  r ig ht ? Is  th ere  a psy cho log ica l 
tes tin g?  T ell  us brie fly w ha t hap pen s.

Mr. Carlson. C ong ressman Railsb ack , when  a new offender is sen 
tenced  to one of  ou r insti tut ion s, we fir st desig nate an  inst itu tio n 
which is most ap pr op riat e fo r h im in ter ms  of  h is age  and  h is place of 
residence. We  tr y  to keep him  as close to home as we possibly can. 
Also , to  p lace h im in  an i ns tit ut ion where he is  with  peo ple  o f h is own

* age  g roup , the younger  offender being separat ed , of course, fro m the  
ad ul t offender.

Sh or tly  a ft er  his  a rri va l, he is given a b at te ry  o f te sts , both  m edic al, 
„ psycho logical,  an d educat ional. He  is evalu ate d by a classif icat ion

tea m and is assi gned to  a prog ram in  the insti tut ion . Th ey  tr y  to 
det erm ine  w ha t his  needs are  in ter ms  of  c orrect ion al tre atmen t.

Mr. Railsback. Are  all o f these people  seen by a  psyc hiat ris t?
Mr. Carlson. N ot all are  seen by a psyc hiat ris t, bu t vi rtua lly  every 

in sti tu tio n now has a  cl inical psy cho log ist.  T hey are  g enera lly  seen by 
a p sych olog ist. Where w’e do have psych iat ris ts,  we u se them fo r r ef er 
ral s of cases which ap pe ar  to  hav e ra th er  s erious emotio nal  disord ers .

Mr. Railsback. H ow many  people a re  involved ? You ha ve  a clin ica l 
psy cho log ist  ? W ho else does the  in com ing  in ma te see ? In  o ther words,  
I  would like  to have you expla in wh at  kind  of  a file is develop ed fo r 
use by the Pa ro le  Board . I  would  like to know wh at  goes int o an 
inm ate 's file from the time of  h is en try  into the pri son system,  as fa r 
as t he  co unselor’s rep or t and as fa r as the  w ard en’s r epor t. I am in te r
ested also  in  the  in iti al  entry  in to th e system.

Mr. Carlson. Th e casewo rker  is the person resp ons ible  fo r the 
pr ep ar at io n of the bas ic rep or t. Th e clas sific ation stu dy  which is pr e
pa red on all  offenders , in clud es a numb er of  e lemen ts. F ir s t is a stat e
ment o f th e offense. Second is a st ate me nt  of  the in mate ’s ver sion o f the  
offense, tr y in g to find ou t f rom  h im  w ha t t he  m oti va tio na l fac tor s m ay 
have been. Thi rd  is a social  h ist ory,  the  l ife  h ist ory of  t he  o ffender in 
ter ms  of fam ily , school, com munity  con tac ts, employment , et  cete ra. 
A psychologica l repo rt is made whi ch inc ludes the various  tes ts th at  
are  given. An  e ducat ional supervi sor or  one of  t he  tea chers  also eval- 

1 ua tes  t he  de fend an t af te r he has ha d an IQ  test an d an ap ti tu de  test
to f ind o ut w ha t hi s ed uca tional  def icienc ies m ay be.

All  of these repo rts  are  prep ared  and are  sub mi tted to a class ifica
tio n commit tee or  class ifica tion  team . They tak e thes e repo rts  and,

* on the  basis o f w ha t is in  them t ry  to  find ou t w ha t can be d one f or  th e 
de fend an t whi le he is in custody. The sta ff sit down wi th the offender 
and determ ine  wha t the  best  prog ram wou ld be fo r him  du ring  his  
per iod  of  inca rce rat ion .

We hav e also imp lemente d a new system whi ch cate gor izes inm ate s 
into three essentia l groups . In  grou p 1 are  offenders  who have th e 
grea tes t need  fo r cor rec tion al program s—th e young school dro po ut,  
fo r exa mple. T he oth er extre me would be gr ou p 3, w hich m igh t include 
a wh ite c oll ar of fender who may  be a l aw yer or doctor . Obv iously,  there 
are  few cor rec tional  needs  fo r the la tter  gro up. Th ey  are essent ial ly 
com mitted  fo r de ter rent  purpo ses.

We  tr y  to  allo cate  ou r resources to th e catego ry 1 offender. Thi s 
is the  per son  we feel has a def inite cor rec tional  need , pa rt icul ar ly  in
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th e area s of  educa tion and vocational tra in ing.  They hav e pr io ri ty  
th roug ho ut  our system so fa r as involve men t in  pro gra ms  is con- ‘cem ed.  I f  the re  ar e two offenders who are being c ons idered fo r a voca 
tio na l tra in ing,  the one who is cons idered to be in  the  firs t catego ry 
would  hav e pr io rit y at  all  times over  the one who is in the  th ir d  catego ry.

Mr.  R ailsback. L et  me ask  you t hi s:  A ft er  th is  i ni tia l exam ina tion 
an d eva lua tion, t hen he i s assigned, t o a p ar ticu la r job and  who makes 
a repo rt and how of ten  is a r ep or t made o f t he  co nduct  of  th e inma te ?
In  o the r words, w ha t r ep or ts go into  h is file w hich are  c onsidered and 
use d by th e pa role bo ard  ?

Mr.  Carlson. I t  depends on the  type  of  in sti tu tio n we are  ta lk 
in g about. In  o ur  you th ins tituti ons there is a for ma l pro gre ss repo rt  
pr ep ared  a t least  every  6 months, sometimes mo re f req uently.

Air. Railsback. Who is th at  prepared  by ?
Mr.  Carlson. I t  is coo rdinated by the  case wo rke r, bu t h e has in pu t 

fro m th e work sup erv isor, quar ter s supervi sor , an d oth er members of  
the ins tituti onal staff  th at  hav e con tac t wi th the offender.

Mr.  Ratlback. H ow many a lto ge the r would you say ?
Mr.  Carlson. Dependin g on the  nu mb er o f prog rams h e is invo lved 

in,  it  can be four  or  five. A min imu m of  two  or  three staf f members 
wou ld be asked f or  comments  and  ev alu ations of th e defen dant.  The se 
are  summar ized  in a for ma l wr itten  re po rt  which  is par t of the file.

Mr. Railsback. Who  has  access to th at  file ?
Mr. Carlson. Mem bers  of  the  insti tut ion al  staff and  members of  

the Board  o f Pa role.  A  co py is sent  to the  probati on  office and in some 
cases to the sen tencing judge who may  spec ifica lly requ est he have access to th em.

Mr.  Railsback. And correct ional officers in the i ns tit ut ion?
Mr.  Carlson. Any member of th e staff.
Mr . R ailsback. Does the  indiv idu al him sel f see these  reports?
Mr.  Carlson. Th e de fend an t him sel f does not see the  repo rts  pr e

pa red. He  does no t get  a copy. He  does general ly know, however , the con ten ts of the  repo rt.
Air. Railsback. I  th ink there  is a big difference . Do you th in k it  

would  be wise to  pe rm it an att orn ey fo r the inma te th at is seeking pa role  to see those  doc ume nts ?
Air. Carlson. T his wo uld n’t bo the r me. Con gressman. As  a m at te r Jof  fac t in some of  our  ins tit ut ions  th e de fend an t does get a chance to 

read  the p rog res s r ep or ts t hat a re pre pared . To  me, if  they are  fa ctu al,  
there is no reason  why the  offender sho uld  no t re ad  them.

Air. Railsback. Pu rsui ng  the  line  of  quest ion ing  of Air. Cohen. I  <agree d w ith  you r response to  hi s question th at  they oug ht to  be able to 
cha llenge facts. I f  th ere  is an alleg ed inc ide nt of misconduc t and  it is 
reporte d in his  file, h e doesn 't get  to see i t, and ye t the  Pa ro le Bo ard 
sees i t and the  Parole Bo ard  denies his  paro le because of th at  inc ide nt 
even tho ugh it  may be uncorroborated,  and maybe he could get a 
sta tem ent fro m someone who knows, fro m othe r insti tut ion al  officers, 
th a t th at  is  no t the way  it  happ ene d. I  th in k it  i s a good idea th at  he 
be perm itted  to  see th ose  files so he could challeng e on a fac tua l basis .

Air. Carlson. I f  I  m ay, any dis cipli na ry  rep or t wr itten  b y any staf f 
mem ber  is given to  the offender. Tha t is part  of  our di sc iplin ary 
process. He  au tom atical ly get s a  copy when the re po rt  is filled out by
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the staff member. Also  he ge ts a copy of the disp osi tion . In  oth er 
words, when th e committ ee mak es a de ter mination of disposit ion , he 
is giv en a writ ten copy. Th e repo rts  I was ta lk ing abo ut ea rli er  es
sen tia lly  de al t wi th wh at prog res s the offender is ma kin g in school , 
on the  job, and in quart ers . He does no t g et a copy of th at  r epor t. An y 
dis cipli na ry  repo rt  which  may affect his  p aro le negatively  is given to 
him  an d he can  send  it  to hi s at to rn ey  or  do an ythi ng  else he wants  with  it.

Air. Railsback. R ight  now is he ass igned a counselor  before he goes 
before  the  Pa ro le  Bo ard  or  is thi s a casew orker ?

Mr. Carlson. A ctu all y we hav e two dif fer ent groups  or staff mem
bers.  Th e caseworker is the profe ssional,  w ith  a deg ree in socia l wor k 
or  one of  the behavior ial  sciences. W e a lso have  co rrectio nal  counselors  
th at  wo rk in the hou sing un its  and hav e res ponsibi lity  to ha nd le the  
day-t o-day problem s of the offender . We fou nd  th at  caseworkers  are  
sim ply  overw helm ed wi th  th e case load, and hav e cre ate d cor rec tional  
coun selors in  all  i ns tituti ons that  hav e f ull -tim e r esp onsib ilit y to relate  
to a much s ma lle r g roup  of of fend ers th an  th e case worker.  The inm ate  
has c on tac t wi th  two indiv idu als , a correctiona l cou nse lor  and a case
worke r. Th is is in ad dit ion  to  his  t eac her s, wo rk and qu ar te rs  super
visors, a nd  othe r staff.

Mr. R ailsback. W ha t is the  caseload pe r case worker ?
Mr.  Carlson. T he  avera ge across th e system, as I  recall , Congress

man Ra ilsb ack , is pre sentl y abo ut one caseworker to  113 offenders.  
Th is varies fro m insti tu tio n to  insti tut ion . A t Mo rga nto wn , fo r ex
ample , it  is one casewo rker  fo r 30 inm ates . A t A tlan ta  it  is one fo r about 300.

Mr. R ailsback. Le t me ju st  say in  ou r inv estig ati on  of  the Ca li
fo rn ia  system,  which is not th e Fe de ral system bu t th e St ate system, 
we ta lked  to  inm ates th at  told us they  were  a ble to  see th ei r so-called 
counselor  lik e maybe  once be for e they  went before the Pa ro le  Bo ard , 
which you know is gro ssly ina deq uat e. Do you  feel you  need more 
caseworkers  ?

Mr. Carlson. Very  def ini tely  we n eed  m ore pro fessional  sta ff in all 
of  ou r ins tituti ons. I might  desc ribe , however , wh at  we are do ing to  
tr y  to so lve th e problem.

In  m ost of  o ur  youth  insti tu tio ns  we  have adopted  wha t we call the  
func tio na l un it  concept, where t he  sta ff are assigned fu ll tim e di rect 
ly  to  a liv ing un it.  Th e offices are  ri gh t in the dorm ito ry. You have 
a case in  the un it.  They work schedules so the y have access to  the  in 
ma te popu lat ion . T hey  d on’t  w ork  f rom  8 to  4:30 , th ey  ge neral ly work 
fro m noon  to 8:30 in the evening . Th ere is dir ec t day- to-day  access 
wi th the offende r.

We  fou nd  by  t ak ing staf f an d mo vin g t he ir  offices p hysic all y to  the  
inm ate  liv ing un it does a gr ea t dea l to  faci lit ate com munica tion s.

Mr.  R ailsback. W ha t is the avera ge  s tay  of  confinement un de r the 
Yo uth  Corrections Act?

Mr. Carlson. I  am af ra id  I  will  have  to supp ly th a t fo r th e rec 
ord.  I  do n’t hav e i t w ith  me.

Mr.  R ailsback. Wo uld  you  also supp ly fo r the rec ord wha t the  
ave rage sta y is unde r the  ad ul t pro vis ion  ?

Mr.  Carlson. Yes. sir.
[The  in form ation  re ferre d t o f ollow s:]
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Mr. Railsback. Let me say in closing I am inclined to disagree 
with you about providing  so-called absolute flexibility for the adul t 
system simila r to the youth corrections system, especially if it  is analo
gous to the present indeterminate sentence used in California  
where instead of helping the inmates, it has been used apparently 
by the institu tions as a tremendous lever held over the inmates.

Mr. Carlson-. We agree wholeheartedly, Congressman. When I 
talked about flexibility I didn't  mean the California system of zero 
to life. What I meant was that if the court imposed a 5-year sentence, 
the Parole  Board could parole the defendant the next day if they 
believed such was indicated. They wouldn’t have to wait for one-third 
of the sentence. I think the court should impose the sentence and leave 
the flexibility of release up to the Board. I agree the California 
system has a  definite demoralizing effect on the program.

Mr. Railsback. Perhaps we ought to have good time credits, to 
make certain an individual can be released a t the proper  time imder 
proper conditions.

Mr. K astenmeier. I would like to recognize as present, the gentle
man from Michigan who served on the Subcommittee on Corrections 
and sat in with us a while this morning before he had to leave.

I have one or two questions suggested by Mr. Cohen's question 
about how many of those who were paroled had to be rearrested. 
You indicated 65 percent. I think anyone would regard that as very 
high, as failure a t some j>oint in the parole system. It  is an in tolerable 
rate and we ought to work to reduce it. To what would you a ttribute 
the rearrest percentage? Why are approximately two-thirds rear- 
rested ? Where do we break down ?

Mr. Carlson. Let me clarify. Tha t figure was of all releasees and 
not parolees. The rate of violations for parolees is far less.

Rearrest data  can be very misleading. For  example, at many of 
our institutions, particular ly the large penitentiaries, offenders have 
detainers filed agains t them by a State  or local authority. When they 
complete the ir Federa l sentence they are immediately taken into cus
tody by a sheriff and taken back to other jurisdictions. This counts as 
an arrest. I have difficulty saying tha t is a failure  of our system. The 
defendant never had a chance to succeed. He was immediately arrested 
upon discharge from the institution.

Mr. Kastenmeier. I recognize that.  So let me rephrase the question 
then. Wha t percentage of those paroled against whom detainers  are 
not lodged are rearrested during the time of their parole?

Mr. Carlson. To my knowledge that information hasn 't yet been 
available. It is now in our computer informat ion system which has 
been in existence for 6 months, and we will soon sta rt ge tting the feed
back. The new system has a direct tie in with the FBI  ar rest da ta. The  
figure I  was citing  was from the uniform crime statistics of  the  FB I 
several years ago which referred to a rea rrest rate of  65 percent. That 
data was not broken down by dischargee or parolee.

I think  we also must realize the offender being released from an 
institution has a fa r higher chance of being rearrested than the average 
citizen because he goes back to the same neighborhood and is known 
to the enforcement authorities. I think there is a grea ter likelihood 
of his rearrest than of the  average person because he is known to the 
criminal justice authorities  in the community.
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There  is a d ifference  between rea rre st and recidivism.  I  wo uld define 
recidivism as a  person  convic ted of a subsequent  cr ime and not  th e fact  
th a t he was arr es ted  fo r pe rhap s a minor traffic vio lation.

Mr.  Kastenmeier. W ha t is the  recidivi sm ra te  of  those  paroled in 
the fede ral  syste m ?

Mr. Carlson. T here were no warrants issued  in fiscal year  1972 on 
abo ut 73 percen t of  all offenders released th at ye ar  on parole . Th e 
Bo ard  gener ally does revo ke in the  case of  convict ion of  a felony  or 
othe r serious crime. I  wou ld add at the Kennedy  Yo uth  Cente r where 
we are fol low ing  a ll offenders released from the  faci lit y we f ind a 70- 
perce nt ra te  who are  not reconvic ted or  recommit ted  to ins tituti ons. 
Th ey  may  however  be rca rrested. Ag ain , T would dif fer entia te a re
ar re st  fro m a reconvict ion.

Mr. K astenmeier. Bu t it  is about 70- to 72-perc ent  clean  and  up 
wa rds o f 30-pe rcen t fai lur e.

Mr.  Carlson. Wh ich  is stil l too hig h. W ith  ou r ad ul t popu lat ion  
th e success ra te  goes down. I am no t sav ing  they  are  all at  the  70- 
perce nt level, but. I  do say at an insti tut ion  like the Kennedy  Yo uth  
Ce nter we have  e stablis hed  t he  fact  we can reduce fa ilu res  by int ensi
fy in g pro grams.

Mr.  K astenmeier. B y in ten sif yin g program s in ins tituti ons?
Mr.  Carlson. Th at  is corre ct, Mr. C hai rman.
Mr. K astenmeter. W ha t abou t the  30 perce nt?  Wa s the  Pa ro le  

Bo ard wrong in 30 percent  of  t he cases or  is it inevita ble , or  was it a 
fa ilu re  on the pa rt  of  the system to give adequ ate  superv isio n and 
counseling  du ring  t he  per iod  of parole fo r one reason or  a nothe r?

Mr.  Carlson. I  th in k it  would  be a fal lac y to tr y  to achieve a 100- 
pe rce nt success rate , because in doing t ha t you wou ld keep m any, m any  
people  in insti tu tio ns  th at  deserve a tr ia l. As you well know, the re is 
no behav ioral science to  d ate  t hat  has  been able  t o pred ict  ade quate ly 
wha t huma n beh avior  is go ing  to be un de r a given circumstance. To  
tr y  to achieve a 100-percent success ra te  I  th in k would be a serious  
mis take.

Air. K astenmeier. T quite  agree, bu t I  am lo oking  to how t o improve 
the 30 perce nt.

Mr . C arlson. I th in k much needs to be done,  an d T th in k community  
sup erv isio n is t he  key. I  t hi nk  one th ing needed in  the  system is more 
intensive com munity  s uperv ision fo r offenders released  fro m custody.

Mr . K astenmeier. Mr. C ohen.
Mr. Cohe n. You mentio ned  under the  Fe deral  parole  system  th at  

pa role  wou ld be revoked only upo n con viction  of  a crim e or  evidence 
of  sub sta nti al or  major  crim ina l act ivi ty.  I s t hat ri gh t?

Mr. Carlson. A ga in.  Congres sma n Cohen. T am not responsible  for 
the parole  syste m, bu t I  do know from my experience  t hey gener ally 
only revoke when there  is a conv ictio n of  a serious  crime . For a so- 
call ed tech nical vio lat ion  like we used to  see. f or  examp le the offender 
who di dn ’t repo rt or  d ropp ed  out of the  system  fo r a c ouple  o f weeks, 
they  don’t br in g them back unles s a fu rther  crime has been com mit ted.

Mr. Cohen . That  rais es the  ques tion in my mind , because I know  
some of the  res tri cti ons th a t are  placed  upo n paro lees , and T wou ld 
like to get  your  opinion of  those  res tri cti ons because the y include, or 
have  incl ude d in the past,  pro hib itions ag ains t dr inking , consum ing 
alcoholic beverages, and be ing  in by such and such a time, and  asso
ciat ing w ith  tho se who do not  have c rim ina l records and  so forth .
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I  w ould like  to  ge t yo ur  opinion . Do we impose too s tri ng en t or over-  
st ring en t r egula tions  which in themselves co ntr ibu te t o perh aps a sense 
of  frus trat io n,  of anxie ty,  or  app rehens ion  which ul tim ate ly  lead s to 
recommission of  a crim e, th at  he sim ply  can’t meet th at kin d of an 
in tol erab le burde n in the sense of just si tti ng  down and havin g a beer, 
fo r example, or  t hat  he could be brough t in or  h is parol e could  be re
voked on th at  basis ? In  your  opinion as a pro fessional  in  th is  area, 
has th a t contr ibu ted  to  the  commission  of crim es by those who have  
been pa rol ed  ?

Mr . Carlson. I th in k it  h as. I  th ink in the pa st  we have had some 
un real ist ic  expectatio ns,  not only  in terms  of  th is par ole e per son ally , 
bu t in  terms  of  Bu rea u of Pr iso ns  pro gra ms  where we had proh ib i
tio ns  w hich  were  to ta lly  u nen forc eable and  un real ist ic in terms  of t he  
offender . For example, the  concept of th e asso cia tion  wi th  oth er 
offenders whe n the parolee is re tu rn ing to the same area where he 
came from. He  may  have neighbors  or rel atives th at have  been in 
volved in pr io r cri mi na l ac tiv ity , and to say  he can  absolut ely not  
associate wi th persons who have been arr es ted  in the past,  I th ink , is 
un real ist ic and ce rta inly  c an have a n egative effect on his  be hav ior .

Mr.  Coiien . I  wou ld com plim ent  you on th at pa rt ic ul ar  opinion, 
an d I  agree wholehea rted ly. I th ink maybe it  causes prob lems. I f  
those reg ula tions  were s tri ng en tly  en forced, we ha ve a s itu ati on  where 
we may set too high  a sta nd ar d fo r those pa rt icul ar ly  wi thou t a job  
and so forth . I f  they  are  no t enfo rced, it  seems to me you have  the  
opposite sit ua tio n where  if  they  disre ga rd  m ean ing less reg ula tio ns  it 
breeds  con tem pt fo r the law,  and both of  those grounds ou gh t to be 
tak en  out.

Mr . Carlson. I  would agree when res tri ctions are imposed they  
sho uld  be en forc eable a nd  ones t hat  are  rea list ic.

Mr . Cohe n. T ha nk  you.
Mr. K astenmeier. May be th is would be dif ficul t to  do, and I am no t 

sure it  is  a use ful exercise, bu t could  you chara cte riz e fo r the fed era l 
system the  ave rage parolee as released fro m yo ur  insti tut ion ? For  
example—I  am guessin g—would he be age 23, a two-t ime offender, 
wh ite , a ca r th ief, with  tenth gra de  edu cat ion ? Could  you give a 
typica l indiv idua l as released  from your  inst itu tio n on parole who 
may be served a 3 -yea r te rm  ?

Mr.  Carlson. I  th in k I  could give you  a fa ir ly  good definitio n. 
F ir st  of all,  abo ut 70 perce nt of  our inm ate s are  white,  30 per cent 
mino rit y,  and abo ut 26 to 28 perce nt are  black. Av era ge  len gth  of 
tim e inc arc era ted  about 19 mo nths whi ch is less th an  2 years. The 
avera ge sen tence he is s erv ing  is abou t 5 years.  So he is  released  ea rli er  
th an  the fu ll tim e of  the  sentence imposed. He wou ld hav e ha d at  
lea st two pr io r conv ictions. In  o the r w ords, t hi s is n ot  his f irst  offense 
by an y means. He  is re tu rn ing to a lar ge  urba n are a, has no fam ily  
ties . He  m ay have broth ers  and  sis ters  b ut  no  family  in terms  o f wife  
and child ren . He  has less th an  a tenth grad e edu cat ion  and in the  
m ajor ity  of  cases does not  have an emp loyable skil l. In  oth er words, 
he is no t a skil led  cra fts man . He  has  work ski lls bu t no t of  the  typ e 
you  commonly th ink of  as a plumber, electr icia n, and so f ort h.

Mr . K astenmeier. Wha t age w ould  he be  ab out?
Mr. Carlson. Es senti all y the age you described. The average  age 

is ab ou t 2 6 ^ .



Mr. Kastenmeier. I will yield to Mr. Railsback.
Mr. Railsback. What is the cost per capita  to mainta in an adul t 

offender in a Federal prison ? How much per year?
Mr. Carlson. Our overall average, Congressman Railsback, is about 

$13 per man per day. I want to point out that varies from institu tion 
to ins titution. The cost at the Kennedy Youth Center is three times as 
high. At Leavenworth or Atla nta with 2,000 inmates it would be 
closer to $9 per man per day.

Mr. Railsback. Could you supply us with those figures? Does the 
$13 include the youthful offender ?

Mr. Carlson. It includes all of the camps, youthful offenders institu
tions, and major institutions.

Mr. Railsback. Could you give us a breakdown on the type of 
institutions?

Mr. Carlson. We will be happy to.
[The information referred to follows:]

Bu rea u of  Pr isons per cap ita cost fiscal year 1972
Alder son  ___________________ $16. 863
Ashla nd ___________________  IS. 061
A tl a n ta ____________________  7. 752
D anbury ___________________ 9. 700
E g li n ---------------------------------  6. 299
El R en o____________________ 13. 240
Eng le w oo d_________________  24. 018
F lo re n ce___________________  12.447
F o rt  W o r t h __________________  44. 261
La T u n a ___________________  10. 752
Lea ve nw or th _______________  8. 593
L ew is bu rg _________________  9. 717
Lom po c____________________  10. 709
Marion  ____________________  22 .4G5
McNeil I s la n d ______________  11. 823

Milan ______________________ $14,668
Montgomery _______________  6. 362
Morgan town _______________  33.294
New Y ork ___________________  13. 302
P ete rs burg __________________  16. 162
S aff o rd ____________________  7.682
Sands tone _________________  12.849
Se agov ille___________________  16. 525
Sp rin gf ie ld ________________  21. 657
T all ahass ee_________________  15. 657
Termina l Is la nd ______________  10. 96S
Te rre  H au te _________________  9. 90S
T ex ark an a__________________  12. 557
Averag e fo r in st itu tio ns  o nly_ 12. 492

Mr. Kastenmeier. On behalf of the committee I want to express 
our appreciation for your appearance here this morning. I realize 
tha t your views on parole are  natu rally somewhat guarded in l ight  of 
your own responsibility and i f your testimony comes as a disappoint
ment to some they will unders tand tha t it was presented in this context.

In  any event the committee has great confidence in you, Mr. Carl 
son, and will look forward to your helping us again on another 
problem.

Mr. Carlson. Thank  you, Mr. Chairman. It is a pleasure.
Mr. Kastenmeier. I would like to call before the committee now 

Howard Eglit, former counsel to the committee, who has labored long 
and hard in pursu it of  reform in th is area and has been of enormous 
assistance to this committee in the past. He is now of Chicago and 
the legal director of the Il linois Division of the American Civil Liber
ties Union. We welcome Mr. Eglit  who will speak in his own per
sonal capacity. l ie  has sent us a report. You may proceed.

TESTIMONY 0E  HOWARD EGLIT . ESQ.

Mr. Eglit. It is indeed a pleasure for me to appea r before you: Mr. 
Railsback, the ranking minority member: and the other distinguished 
members fo this subcommittee. I  have had the privilege o f s itting on 
the other side of the  dais, as counsel to this subcommittee, and I can



233

therefore state may views today with a partic ular  appreciation of your 
endeavors. I  also want to extend my apprecia tion for your very kind 
words regarding my work in the area of parole legislation when you 
opened these hearings last week. Needless to say, whatever I was able 
to do was in large measure due to the in terest of  you and the members 
of the subcommittee.

I can well attes t tha t both you and the ranking minority member 
are very largely responsible for this legislation. I know because I 
participated in many days of painstaking , sometimes excruciating, 
line-by-line, word-by-word analysis in the writing of this bill.

I do have a prepared statement and some attachments. With your 
permission I  would like to submit them for the record. You may want 
to exclude some of the attachments; I will leave tha t up  to your judg
ment.

Mr. Kastenmeier. With out objection the statement and attach
ments A, B, C, D, and E will be accepted. In connection with the 
section by section analysis in attachment D, I think perhaps we al
ready have this in the record. I  am not sure. These are working from 
last year’s bill as I recall ?

Mr. Eglit. Th at is correct. They are not in the record, however, and 
you may want to exclude them.

Mr. K astenmeier. We will make our judgment on th at point.
rThe statement with attachments appear a t p. 244. j
NIr. E glit. I hope to be brief and I will pick out those pa rts of the

statement which I think are particularly relevant  for direct state
ment today.

Fir st of all, I would like to say tha t I thin k this subcommittee 
does deserve a lot of credit for what you have done. It  seems to me, 
having  worked for tha t Congress for several years, tha t the Congress 
has been la rgely put in the position of receiving legislation from the 
Executive. This subcommittee, however, took what I consider to be 
fair ly significant steps in deciding upon what it wanted to do—tha t 
is, to legislate in the area of parole, creating  legislation to effect 
this, and holding hearings on tha t legislation. I  thing tha t is a welcome 
effort, and despite the counsels of the people representing the admin
istration, I would urge in the strongest terms that  you not fall back 
from mainta ining the commitment and initiat ive you have demon
strated . It  seems to  me ultimately clear that the Congress is the  re
pository  of legislative activity  and that  you must act. You may not act 
on this bill, but ultimately it is up to you to lead, not follow.

I am not going to go through the history of parole as i t developed 
in this country. That is in my prepared statement. Let me just say 
tha t this bill before you represents the first endeavor in 42 years by 
the Congress to legislate in the area of parole. I  think  tha t no agency, 
part icularly  an agency which has control over the  lives of people in 
very real terms, should be allowed to luxuriate in the soothing balm 
of obscurity as has the U.S. Parole Board. I would note tha t despite 
the disclaimers and reticence of Mr. Sigler  when he testified last 
week, 1 am firmly convinced tha t the U.S. Board of Parole would not 
have taken the few steps it has indeed taken but for the efforts of 
this subcommittee. Whether this legislation ever becomes law or not, 
I think you can claim the credit for pushing a very obdurate and
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resistant agency into doing things tha t it would have been years in 
doing.

I might add that  the Board, in fact, continues it s resistant posture 
in the courts. Despite the welcome seeeming candor  of Mr. Sigler last 
week, the fact is th at in every case brought throughout this country 
against the U.S. Board of Parole, the  Board maintains  a resistant pos
ture. It  does not give an inch. There was a case in the Distric t of 
Columbia Distric t Court about 2 months ago involving the Berrigan 
brothers and thei r desire to go to North  Vietnam. Eventua lly the 
Board was upheld in the denial of permission for them to go to 
Vietnam. What is important to note here, is that the Board never 
appeared before the court ; they refused to come in just as they re- 
fused to come in, in Sobett v. Reed, and just as they  have refused to 
come in, in any case.

This type of resistance, which seemed to be giving a little  when 
the Chairman of the Board was before you last week, still exists in 
very firm form. What changes you get come very grudgingly , and do 
need the type of push this subcommittee has been able to provide.

Let me briefly run through the hill, and point to what I think  are 
the nine ma jor reforms in the Parole Reorganization Act.

Firs t, the bill creates a two t ier system made up of five Regional 
Boards and one National Board. T think  this is essential. There is no 
way of dealing with the caseload of th e Board unless you create  the  
structure the bill envisions.

Second, the bill envisions the  Board as an independent agency. I 
agree there is no way of preventing J. Edgar  Hoover or someone else 
from expressing concerns as to who should be paroled or who should 
not be paroled, whether the Board is an independent agency or not.
But T do think one of the things tha t demonstrates how it might be 
useful to have the Board become an independent agency is the Kaf- 
kaesque situation which confronted you here. Last week Mr. Sigler 
came in and said he was speaking for the Board of Parole and that 
his testimony didn’t have to be cleared bv the Justice  Department , 
even though the Justice Department happened to clear his state 
ment. This morning, Mr. Carlson from the Bureau of Prisons comes 
in and savs Air. Sigler’s statement represents the view of the Depart
ment of Justice and he is precluded from saying anything  in disagree
ment, with the position expressed by the Board o f Parole. So one won
ders whose position is being articulated. Mr. Sigler claims he is free, 
he doesn’t have to abide by the Justice Department, and Mr. Carlson 
claims he is not free and does have to  abide by the Justice Dep art
ment. and yet the Justice Department is apparently directly yet to 
be heard from. T think  this type of situation is some demonstration 
of whv it might be useful to make this agenev independent. 1

Third, the bill, and this is something tha t hasn’t been emphasized-----
Mr. Kastenmeier. May I interrupt to act perhaps  as the devil’s 

advocate on this point.
If  indeed the Board of Parole  is made independent, ought not the 

Bureau of Prisons be independent as well ?
Mr. Eglit. As you, I  am sure, know, the  1967 President’s Commis

sion on Law Enforcement and Adminis tration of Justice, which pro 
duced the major body.of criminal justice study ever propounded bv 
the Government, did, in fact, recommend there be created a Depart
ment of Corrections. And, in addition, the National Commission on
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Reform of the Federal Criminal Laws, of which you, the chairman, 
was a member, also suggested the creation of a Depar tment  of Correc
tions. As to the former recommendation, that of the  1967 Commission, 
they recommended tha t the Department be an independent agency. 
I am not sure whether the National Commission on Reform of the 
Federa l Criminal Laws similarly recommended independence.

I th ink that, yes, it is generally the case, when you look at the  States, 
tha t the Department  of Corrections is an independent agency outside 
of the State attorney general’s office; the Federal Government is some
what different in the  sense that  the Bureau of Prisons  is lodged within  
the Justice  Department.

I would strongly recommend that the Bureau of Pr isons become an 
independent agency and be allied with the Board of Parole. I don’t 
see any problem with the Board of Parole and the Bureau  of  Prisons 
being together in an independent agency. I see a problem when they

* are lodged within the Depar tment of Justice.
M r.K  astenmeier. Impl icit in the question, I guess, is : Might we be 

undertaking, really, a breakup of the  Justice Department in terms of 
organizational functions which, historically , have served as an um
brella over the years, perhaps even other areas, probation and parole 
and other services as well ?

Mr. Eglit. I don’t think th at is the case. Probation officers are under 
the jurisdict ion of the Administra tive Office of the TJ.S. courts. The 
Attorney General can direct them to act with regard to parolees, but, 
as to probationers, they act in accordance with the wishes of the sen
tencing judge. So that part  of the criminal justice system is outside 
of the Justice Department, already.

With  regard to ex-offender programs, many of these are funded by 
OEO, the Department of Labor, and the Department of Health , E du
cation, and Welfare, so you have tha t part of the criminal justice 
system, and perhaps the most impor tant par t—tha t is, helping  the 
people as they get out of prison—already outside of the Department 
of Justice.

I think you do not have at this point in time an umbrella organiza
tion which deals with the problem of criminal justice, and therefore 
I don't view the removal of the Board of Parole from the Justice 
Department as dismantling what is now a contiguous system in all 
respects.

Mr. Kastf.nmf.ier. Furthermore, would vou not agree that  neither 
‘ the D irector of the Bureau of Prisons  or the Chairman of the Board

of Parole appears to be free and actually embraces independence?
Mr. Eglit. I  agree entirelv, and I think it is a very sad thing. I  recall 

last year when the former Director of the Bureau of Prisons, James
* Bennett, appeared before this subcommittee, and made some adverse 

comment with regard to the Board of Parole. However, he also had 
made c lear to me th at he had consulted with the then-Chariman of 
the Board of Parole. George Reed, as well as officials within  the Just ice 
Department, in writing his testimony.

We don’t seem to be able to break through  and get someone who 
really knows wha t is going on to come forward  and say what  is go
ing on. I t is my belief, and of course, this is hearsay, tha t, in fact, 
the Bureau of Pr isons and the B oard o f Parole in personal terms hate 
each other. They are at bureaucratic loggerheads. They regard each
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other as having contradictory aims. They do not get along. They regard 
each other’s decisions as very unfor tunate  decisions. I think th is is an 
unfortuna te situation where you cannot get anyone to come forward  
and actually say they interact, what are the problems, what is actually 
being done to determine each other’s effectiveness. So f ar  we haven't 
heard that.

I appreciate the constraint  the witnesses W’ho appeared here are un
der. I don’t know how you get around those types of constraints, but 
they do clearly exist, and they do clearly impede the forthcoming of 
true analysis.

Very quickly, the remaining  aspects of this bill which I regard as 
significant reforms are as follows: The bill allows the Board to pur
chase services. This is something the Board currently  cannot do. Wha t
ever allocation of money is provided for by the Congress for proba
tion officers is the lim it as to what type of supervision can be provided 
parolees. No agency can go out and pay for additional supervision or 
services. This bill does enable the Board to contract  with the local 
YMCA for lodging, wtih a local placement agency for employment 
assistance, et cetera. I think this  is essential and good.

I would say tha t this at least the Board would support, since it would 
bo getting a few bucks more to get a bigger bang for the dollar or, 
something of th at nature.

Fourth, the bill moves toward the posture of having to demonstrate 
why a man or woman should be retained in prison. I  think this is long 
overdue. You have these lonely and inarticu late prisoners coming 
forward, very nervous, tryi ng to demonstrate why they should be 
released.

I am sure you recall the testimony of Mr. Hoffa last year about how 
the Spanish-speaking prisoner who couldn’t speak English was 
coached for a p repared speech to give before the Board. For months 
he practiced before the mirror so he could say something before the 
Board. This may be an extreme case, of course, but I  think we have to 
somehow get around this situation, so tha t the Board starts  to have 
to ju stify  what it  does.

incidentally , I would point out this is the  recommendation of the 
National Commission on Reform of the  Federa l Criminal Laws, and 
lest anyone think  this  is some wide-eyed organization, there were well 
respected conservative individuals on it—Mr. Poff, a former member 
of this committee, and Senator Hruska having been members of that 
Commission.

Fif th,  the Parole Reorganization Act opens up the crucial parole 
hearing to infusion of due process, which is absolutely essential. I 
thin k it is ridiculous and also tragic that the most mundane affairs 
which ocur in the country, although I  admit maybe they are not mun
dane to the individual involved, are loaded up with due process. Here 
we have a bureaucratic procedure going on where years hang in the 
balance, and due process is total ly lacking.

Sixth, this legislation assures the parolee full credit for street time. 
Notwi thstanding what Mr. Sigler said, I  can’t believe denial of credit 
for clean street time is necessary to the Board. Moreover, notwith
standing the fact  several courts have upheld the provision of present 
law, T cannot believe it is constitutional—I don’t see how a judge can 
sentence a man to 10 years in prison and that many may wind up serv
ing 17 years.
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There is the case of one man now at Leavenworth who originally 
had a 10-year sentence. He had been out on the street on parole for 7 
years. About a month before his parole term was to be completed, he 
was revoked, and he is now back in prison for an additional 7 years. 
If  he does not get paroled he will have served 17 years on a 10-year 
sentence. This is not uncommon.

Seventh, the bill recognizes the basic fact that lawyers are  tra ined 
in our society to marshal facts and structure arguments, and pro
ceeds from tha t recognition to assuring the provision of counsel at 
parole revocation hearings and at parole release hearings.

Eigh th, the bill creates a research and dissemination function for 
the IT.S. Board of Parole, an aspect of this bill to which the Board 
in its apperances before your subcommitee has never addressed any 
attention. Surely, it seems to me, this is something they would like 
to have. Yet they refuse even to extend the courtesy of commenting 
on that.

Ninth, the act provides for judicial review, which I will discuss a 
little  later  and which I th ink is essential.

I don't like going about testimony in an adversarial  manner but I 
do want to try quickly to deal with the obdurancy of the Board ’s rep
resentatives who have appeared l)eforc you.

I think  the Board has taken a negative attitude in appearing be
fore the subcommittee. Mr. Sigler’s testimony represented the second 
time the Board has appeared here to comment on your legislation, and 
all they seem to he able to say is “No”.

In this regard, I would like to point out tha t Mr. Sigler in Jan u
ary had th is to say about the Board’s activ ities :

The topic for presentation—are  parole  boa rds using the righ t f acto rs for parole selection?—calls for a straightforw ard  answer. Unfortunately , the best  answer available at this time is an unassured possibil ity. The problem is th at  we don’t know. Not only do we not know whe ther  they are  the righ t factors,  most often we do not even know what factors  they  a re.
This is an admirable confession of ignorance, but it is of little  solace 

to me or to the 23,000 people current ly in the system and the thousands 
who will come into the system tha t this is the best the Board can come, 
up with. I t seems to me that with this type of internal understanding 
of thei r problems, the Board would have been before the subcommittee 
a long time ago requesting your help. Obviously this is far  short of the position they have taken.

Let me address, also, the Parole Board's regional pilot experiment, 
of which they seem to be very proud. I think it is commendable they 
are trying to do things different, but I want to stress that there is 
nothing inconsistent between this bill and their experiment. All they 
are trying to do is to set up some sort of mechanical way of dealing 
with decisions. Your bill deals with the procedures whereby these decisions are made. The two are in utter  congruitv.

I must confess it makes me a little angry to hear the Chairman of 
the Board use this pilot program as an excuse for you to stop action. 
There simply is no excuse to stop action on the basis of this pilot  pro
gram they have, and I want to urge upon you as strongly as possible, 
if you should decide not to proceed, that this is not the reason fo r not proceeding.

2 S 049—74-----16
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Le t me also say th at I do have  co nsiderab le conc ern about wh at the  
Bo ard is doing , on a couple o f levels in  te rm s of the regiona l pro gra m.

Fi rs t,  the  Bo ard  claims it is set ting guidel ines so th at  as soon as 
an  of fender comes into  th e system  he will be c lassified in terms  of how 
long he  is going to be servi ng.  I t sounds l ike wh at the Bo ard  is say ing  
is “F or ge t wh at the  jud ge  has determined  the  sentence should be, 
fo rget  what  the  Congres s says it shou ld be in terms  of s ta tu tory  g uid e
lines, we are  se tting  up a new sentence , cu t out  of whole cloth , by 
ad minist ra tiv e fiat .” Th is mea ns that  some de ter mination of the  
Bo ard  a man who ha s a ze ro to 10-year sentence is go ing  to be classified 
by the  Bo ard  as someone who should do, on the  basis of the  probabili ty 
of  p aro le outcom e com bined  w ith  th e severity of offense, a 3- to  6-year 
sentence. Th is is enti rely outs ide the law, and  1 am a lit tle  baffled that  
the Bo ard  shou ld willin gly  come forwa rd and exp lain wha t the y are 
doing.

T mig ht add they have  given no one an op po rtu ni ty  to comment on 
wh at they  have  been doing and thi s is a real  prob lem. Surely a ma jor 
un de rta king  like thi s, even if  conceivably within the pre rog atives of 
the  admi nis tra tive fun ction, shou ld be sub jec t to pub lic comment as 
well as co ngressional comment.

In  addit ion , the re is a simp le mat ter of  pragmati cs  here . I f  the 
board has indeed devised guid elines which are  valid in terms  of 
assessing the  outcom e of  the  man o r wo man who comes into the  sys tem,  
why not  tu rn  these over to  the  sentenc ing jud ge?  T he  sentencing ju dges 
aro und the country  com pla in th at  they  don’t know wh at the y are 
doin g, th at  they don’t know  how to sentence people.  I f  we now have  
in thi s Government  a system of guidel ines th at  works, le t’s giv e it  to 
judges  so they  don’t have  to  fish around. L et ’s not have  a judg e sentence 
a man to a min imu m of  5 and  a max imu m of 15 if  the  guidel ines  
are  going to  say th is man needed a 3-year  sentence.

Bel ated  to th is  po int  is the  work of Pr of . Ja ck  Heinz, at Nor th 
wes tern  Un iversit y Law School, who is in the  process of com ple ting  
a stu dy  of the  Ill inoi s parole system. He  has come up with the  con
clusion, on the  basi s of the stu dy  of 350 cases ana lyzed by computers 
an d oth er expert ana lys is, th at  the  pr im ary cri ter ion  in terms  of 
board  decisions in Ill ino is is the diagno stic  rep or t made  by the prob a
tio n officer befo re th e fac t o f sentenc ing. There  is v irt ua lly  100-percent  
corre lat ion  between the  board  decis ions and  the  diagno stic  report s. 
Th e conclusion I draw  is th at  paro le hoard s are the ref ore largely un 
necessary. So if we have  guid elines or diagnoses which tell what to 
do with  an offender, give it to the  judge. Let ’s not  pos tpon e th is type 
of  thing.

At thi s point . I'l l conclude. I do add ress in my pre pared  stat ement  
specific reb utt als , as I see them , of the  point s made  by Chairma n 
Sigle r last  week. I am sure  you can all addre ss those as you wish, and 
T don’t know wh eth er it is rea lly  necessary fo r me to go throu gh  
those point  by point . T will be glad to if  you wan t. Otherwise you may 
want to raise questions . I  know all of the  mem bers  sit tin g here  are 
experts  in th is field, and  I know tha t the re are  few ques tions  tha t need 
ye t to be asked or  a nsw ered . I  leave it  t o your  p leasure.

Mr.  K astenmeter. P erha ps  a t th is poi nt we ought to yield fo r ques 
tions. I will yield to the  gen tlem an from  Ilin ois , Mr.  Rai lsba ck.

Mr. Railsback. Mr . Ch airma n. T want to com plim ent the witness 
fo r the job th at  he has done  fo r thi s committee. In  my opinion  lie h as
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perfo rm ed  at  the  highes t level in serving  t hi s comm ittee.  1 only  hope 
th a t as he enters into his  new job lie sti ll feels  some respon sib ility to 
keep ns in mind  and maybe offer oth er con stru ctiv e suggest ions  in 
othe r area s. I know  th at  lie has  been intere ste d in pr et ria l divers ion, 
an d he has  been intere ste d in a min imum wage fo r inmates. li e  has  
been co ncerned abo ut pr iso n indust ries , he has been concerned about a 
numb er of  thing s th at  we have  not ha d a chance to reach .

I  th ink regard less of  wh at hap pen s to th is leg isla tion, and  I recog
nize it  is a very  com plic ated  b ill, our parole ref orm bill,  I  th in k th at  
much of the  work  prod uc t shou ld be c red ited to him  and  to our othe r 

J  counsels, Mr.  Fu ch s and also to Tom Mooney . But  I ju st  th ink he
has perform ed the  high est  qua lity  service.

I  do  have one ques tion  I  want to ask him. Mr. Scalia , when  he tes ti 
fied, on page  8 of hi s tes tim ony , raised a quest ion  ab out  the  composi tion

* of the  board  as it sa t on parole  revo cation hearings. li e  poi nted ou t 
th at  sec tion 4215(g) of the bill  merely provide d th at  a  p aro le revoca
tio n hearin g be conducted  by at  leas t one member  of the regional boa rd. 
No t only does th is section no t require  o ther  officers of  the  pan el to be 
examin ers,  it  does not requi re a panel at  all.

He  goes on to po int ou t thi s is an ano maly th at  a parole  revo cation 
he ar ing is act ua lly  a more  form al typ e pro cee ding than  the  in iti al  
par ole  de termination he ari ng , and  th at  its  effect on the  pri son er is 
likely  to  be more s igni ficant. And then he points ou t t ha t it  i sn 't clear 
wh eth er the  officer or  officers pr esi din g on revoca tion  hearings may  be 
autho rized  to m ake thi s decision. Sect ion 4203(b) suggested the y may  
not , section  4203(c) suggested t ha t they m ay.

I  wonder  wh at your  fee ling  is abo ut th at  and whether we should 
change  that  ?

Mr. Egltt. I d on 't have  a s tro ng  fee ling but I can  explain m y ra tio n
ale for  this.

I t  is very clear th at  pa rol e revo cation is of much  concern to the  
cou rts at  th is point . In  fac t, the  Sup rem e Co ur t in Ju ne  of 1972 d e
cided the  land mark case of Morrissey v. Brewer,  and in May  of th is 
year  i t decided Gay or. v. ScarpeTli . Bo th of  th ese dealt  w ith due  p roc
ess rig hts a t pa role revocation.

W ha t you hav e is a sit ua tio n where the re is a lo t of due  process in 
the par ole  revoca tion  sta ge  and  the re is cle arly jud icia l review—r 
wheth er we like  i t or  n ot the cou rts hav e been an d are  r eviewing  rev-

* ocat ion decisions. Th e Pa ro le  Re org ani zat ion  Act  reflects this. But  
as the  act is str uc tured,  there  is much  less due process in the  parole  
he ar ing st ag e: section 4208 provide s th at  there is some disc losu re of 
files; the  p risoner is allowed to ap pe ar  r epr ese nte d by his att orney or

* he can ap pe ar  on his  own  b ehalf : a record  is k ep t of  th e he ar ing:  and  
reasons are  given to him. But  he is no t allow ed to confr on t or cross- 
exam ine witnesses , no r can he compel the  presence  of adverse  wit
nesses. So to balanc e off t hi s grea ter  in fo rm al ity , you might  wa nt to 
hav e a j oint  decis ion on the basis of  thr ee  people  brin ging  to bear th ei r 
intelli gen ce and experti se.

Moreover, in the revo cation decis ion, you are  not ma kin g a ju dg 
ment abo ut wh eth er the man is “good” or “bad ” or  whether he has  
“c hanged” ; you are sim ply  m aking  a jud gm ent as to wheth er he did  
an act which  is going  to  ju sti fy  pu tti ng  him back in pris on.  Th is it 
seems to me, is more  rea dil y a situa tio n where you can have  one deci 
sionmake r, because th e issue is easie r, because t here is more due process
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invo lved , and because t he decision will  clear ly be susceptib le to jud ici al review .
Th at  is my u nd ersta nd ing  of the d ist inc tion. I th ink it is a reasonable dis tinction , but 1 won't  say damage would be done  if  it is disc arded.I  do n't  know if you are  also inte rested in the  question of whether exa min ers  should be allowed a vote in a decis ion or  not. It  was my un de rst an din g that in the  heari ng  s tage  a panel  could be made up of one boa rd member and  two exam iners and  the  two  examin ers  would hav e a vote in the decision . Aga in, th is goes alo ng  with the  idea  of sp rea din g the case load around .
Mr. R a ilsiiack. I can ’t help but comment abou t your  concerns expressed in your sta tem ent in reference to Ch air ma n Sigler ’s test imony about how the y go about the ir dec isio nmaking process and  how ar bi trar y it seems to be, an d how actual ly it seems to completely dom ina te o r pr eem pt t he n orm al sentenc ing process.
I would only ask you, even und er ou r bill which you arc  an expert on—even under o ur bill we rea lly don't  ge t away  from th at  same p roblem. In  oth er words, it is vi rtu all y impossib le to  fram e guidel ines or anything  else th at  provides some absolute deg ree  of ce rta int y.
Mr. E glit. I  th ink the re is no wav of  d oin g th at . One of the thi ng s about this b ill is th at  i t is no t some phenom enal  breakthrou gh  in terms  of  completely tur ni ng  aro und the system . It  i s a ve iy logical, mo derate  app roach.  An d you are rig ht  about the  problems to be resolved. Tlii s bill  is not going to preclude the Board  f rom  u sin g the g uidelines it  sets up. But the bill  at least does provide , in sect ion 4202(a) (1 ), th at  t he Bo ard  shall  establ ish  general  policies and  rules, inc lud ing  rules with respect to the fac tor s to be take n into  a ccount  in de terminin g whether or not a pri son er shou ld be released  on parole .
I believe  the fac tor s can  be art icu lated . I believe  t ha t the Bo ard  can come up in a rulem aking  procedure wi th those things which should bo ta ken  into  account. T hat  is t he wav the  g overnment opera tes  under 

the  Ad minist rat ive Pro ced ure  Act,  which is wh at th is keys into . An agency comes up with some reg ula tio ns : Congressm en, committees, the pub lic are  allow ed to comment upon them ; and af te r due course these th ing s become official regula tion s. Th at  is the way it should  be, and  th at  is w hat  th is bil l env isions.
W ha t the  Bo ard  has  done with these  guidel ines, however, has in vi rtu al ly  comp lete secrecy. They come up with guidel ines which obviou sly have  a profo und elfect upon ind ividuals , and yet I don’t find any bas is f or  thei r do ing  so.
Mr. R ailsback. T han k you.
Mr. K astenmeier. The  gent leman from  M aine , Mr. Cohen.
Mr. Cohe n. Than k you. Mr . Ch airman.
Mr. Eg lit . I have  n ot had the privilege  o f working  with you on thi s pa rt icul ar  legi sla tion, bu t you won the  accolades  o f our  dis tinguished chairman and also the  dis tinguished gen tlem an from  Ill ino is,  Mr. Rai lsba ck, and  I  mu st concur, af te r lis ten ing  to your  sta tem ent  and  rea ding  the  s tatem ent, in thei r h igh  rega rd  fo r you.
I  would only  a dd  t ha t you have  a lso succeeded in ca rry ing us to the heights of li te ra ry  enl igh tenment as well. In  the  pas t we have  had  Fa th er  D rin an  take  us to the La tin  catac ombs, item parit em . and  now you have given  us the  d ram ati c vagarie s o f Fr an z Ka fka.  I th ink that  has  enl igh tened all of us sit tin g here, today.  Ap pa rentl y Mr. Sigle r 

conceded one p oin t, and  t ha t is those inm ates  w ho would lie ap pe ar ing
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before a paro le boa rd be a t least en tit led  to a r epres entat ive  o r counsel , 
and conceded th at  counsel might even be an at torney  as long  as he 
behaves him sel f and  doesn’t serve  in an adversa ry cap aci ty in ques
tionin g issues of fac t. I  know a tto rneys ar e no t held in such h igh  reg ard 
gen era lly  as the y are  ap pa rent ly  by the  Parol e Board .

I have one ques tion.  Mr. Scalia in ma kin g his  recommen dations  
thou gh t the  Bo ard  of Pa ro le ought to at  least  issue a checkl ist for  
reasons of  denial.

Th at  offends my own sen sib ilit y about a checklist being  g iven back  
to the  prison er. To me it doesn’t rea lly  enhance his un de rs tand ing of 
why he was den ied paro le, but it would  be cons idered to be a pa rt  of 
the  conveyor belt th at  goes throu gh  the  Board  of Parole. Th is doesn’t 
seem constru ctiv e to my mind. Do you have  any  comments on th at ?

Mr. E glit. I  would agree  enti rel y. In  fac t I believe the  B oa rd  in the  
pilot prog ram  did  st ar t out with a checkl ist and fou nd it un sa tis 
fac tory. Also las t year befo re th is  subcommitt ee Professor O’Lea ry,  
hea d of the Na tional Pa ro le In st itu tes,  was asked the question if  
using a chec klis t would be sa tis fac tor y. I f  anyone is an exp ert  in the  
field he is, and h is an swer was a very  clear “n o.”

I do n't  sec how anyone could pre ten d to say a checkli st would be 
adeq uate .

Mr. C oiien . Tha t is all I have.
Mr. E glit. I would  like to in ter jec t one thi ng  here.  I apprec iat e v ery 

much all  of your  nice comm ents about me. I can only  say again , as 
when I bega n, th at it was a privilege  fo r me to  be on the  oth er side  of  
the dais . Gr an ted . I am som ewh at cha uvinistic, bu t I am convinced 
I worked for the  best subcomm ittee  in the  Congress. Ce rta inly wh at
ever  I  was able to do was because of the commitm ent and inte llige nce 
and concern of the  people  who sat  on th is subcommittee.

I  have at  times a somewhat sour  view of the Cong ress,  but I thi nk  
th is subcom mit tee is one of those  rar e entiti es which reb uts  t hat  sour 
opinion . I  only  wish th at  it  were  rep licate d by 200 othe r subcom
mit tees  here.

Mr. K astenmeier . The subcom mit tee appre cia tes  those kin d re
ma rks  as well.

In  any  event I trus t we w ill have the  benefit of your  counsel if not 
on a r eg ular  basis, on an ir re gu la r basis .

Mr. E glit. Free ly and  w illingly.
Mr. K astenmeier. We appre cia te vour appeara nce  t hi s mo rning.
Mr. Mooney, do you ha ve an y questions  ?
Mr. Mooney. I wan t to add  Air. Ch airma n, with yo ur  indu lgen ce, 

a personal note  to Mr. Eg lit . I work ed with him very of ten  on this 
bill. I would like to say that  he is a very  able l awyer  an d sch ola r o f the 
law.

I would like  to ask just  one question and  I th ink a very  im po rta nt  
ques tion.

I note th at  his  lovely  bride- to-lie.  Ms. Ba rbara Wein er,  is in the  
audience , and  I am wondering wh eth er or not she appro ved th is 
sta tem ent .

Mr. E glit. Impl ici tly , in any event.
Mr. Mooney. A fter  Sunday  pro bab ly she will have  more inp ut.
Mr. E gi.it . She will have a di rec t say-so then.



Mr. K astenmeier. The very best wishes of the subcommittee go 
with you and your future  bride. We trus t we will be able to see you 
from time to time in the future.

Mr. Eglit. You will. Thank you again.
Mr. K astenmeier. The subcommittee, accordingly, at the comple

tion of Mr. Eglit’s testimony stands adjourned.
[Whereupon, at  12:10 p.m., the subcommittee was adjourned.]
[Mr. Carlson’s statement referred to at p. 209 follows:]

Statement of Norman A. Carlson, Director, Federal Bureau of Prisons, Be
fore Subcommittee on Courts, Civil Liberties, and tiie  Administration of 
J ustice, J une 28, 1973
Mr. Chairman, members of the committee, I appreciate the oppor tunity of 

appearing before you today as you consider II.R. 1598, the  Paro le Reorganiza 
tion Act of 1973.

I have had the pleasure of appearing  before this Committee on a number  
of occasions. I know of your concern with the criminal jus tice system and your 
inte res t and helpfulness in i ts improvement.

This proposal rela tes to the specific area of parole  with in the  criminal just ice 
system and proposes a replacement of the present legis lation governing federal 
paroles  and parole  revocations. Mr. Maurice Sigler, Chai rman  of the United 
States Board of Parole, who appeared before this  Committee las t week com
mented  at  length on the many specific provisions included in II.R. 1598. Of 
course, as the  Chai rman  of the Board, Mr. Sigler bear s the primary 
responsibility  for the adm inis trat ion  of the federal paro le system and 
therefore is in the best position to assess the  various proposals and the ir 
impact upon the  adm inis trat ion of the parole system. Consequently, I feel th at  
it is appropr iate  for me to defe r to Mr. Sigler’s views and comments on the 
specific proposals. I will confine my brief remarks to my views of the impact and 
role of parole upon the tota l correct ional system, especially  as it affects the 
inmate and the  responsibil ities of the correctional ad min istrator.

Obviously, as a correc tional adminis trator, I am very much aware of the 
importance  of parole and concerned with its effect upon our  mission to return  
the  inmate to society as quickly as is compatible with both his needs and the 
interests of society. Of course, the primary objective shared by virtu ally  all 
offenders in institu tion s is their  understandable desire to be released from 
custody. Thus, the manner in which a parole  system is administered  is upper
most in the minds of both offenders and correct ional personnel.  I t can, i f properly 
administe red, provide a stron g motivational force  which encourages offenders 
to make positive ad jus tment  in the institu tion,  to  part icipat e in various programs 
and activitie s which are  provided, and to make a sincere effort to succeed upon 
release.

On the othe r hand, if it is improperly administered  it can have a significantly 
adve rse affect upon the hopes, a spirations and fu ture  of the offender. The  parole 
decision, of course, is difficult because it  requires a delicate balance  between the 
needs of the offender and the inte rests of society to be safe and secure to the 
exten t possible. It  should be noted that  a positive response to ins titu tion al 
programs is not the only f actor that  must be considered in gran ting  a release of 
an indiv idual  prior to the  time he would normally be released by operat ion of 
law. As mentioned before, the parole  process is p ar t of the ent ire criminal just ice 
system which has as a common objective among others, the  responsibility to 
provide the community with pro tection.

I believe there  are several areas of significant concern  experienced by offenders 
when they apply for parole. Fir st, they wan t a p rompt decision. The time lapsing 
from the parole interview to the notification is one of grea t anxie ty and directly 
affects  the offender's att itu de  and abili ty to function. The longer the uncer
tainty , the more the feeling of frustration and its inevi table  consequences 
intensify.  Secondly, the offender wants to know in fac tua l terms the  reason for 
his denial of parole. He wants to know where he failed to meet the standa rds  by 
the  Board  and wha t he will have to do in the fut ure  to obtain favorable  con
sideration . Like anyone else, the  offender can only feel comfortable if he is 
convinced that  the decision made is based upon ratio nal and equitab le considera-



tions. Third ly, the  offender would feel more comfortable in knowing that  the  
parole decision marker  has a unifo rm policy which is consis tently applied and 
that  decisions are  not affected by the happenstance of whoever conducts the 
hearing .

Probation , Prisons and Paro le have been the three tradit ion al elements of 
corrections . Historically, offenders who were not considered to he a thr ea t to 
society were diverted out of ins titu tion s with  supervision being provided  in the 
community under probation . Other offenders were commit ted to inst itut ions 
with an opportunity to be released prior to the expirat ion of their  sentence 
through parole. Still others were reta ined  in inst itu tions unt il the ir sentences 
expired and then  released  with out  any supervision  and very litt le assis tance  
or community acceptance. The options availab le to correctional adm inis trators  
were seriously limited. Recently, however, an additional arr ay  of correct ional 
programs have been developed to provide the court s and correctional adminis
tra tor s with gre ate r llexibi lity in coping w ith the  diverse problems presented by 
a heterogeneous offender population. These  have included halfw ay houses, com
munity  treatm ent  centers, work and study release programs and community 
furloughs.

I recognize the great potential  of  community based programs and I believe th at  
indiv iduals who do not pose a th reat  to the community should he diverted from 
inst itu tions altogether , or at least from long periods of confinement whenever 
possible. At the  same time, I do not view community programs as a cure-all and 
realize that  some offenders must he confined to control the ir behavior . For  that  
reason, we have sought  to develop a balanced program of corrections  designed 
to meet the  wide-spread needs of various offender groups.

In addition to 2S major ins titu tions we also operate 15 community treatm ent  
cente rs and con trac t with more tha n 70 stat e, local and priv ate  agencies  for 
similar  services. Most of our inst itu tions also sponsor work and  study release 
programs and all faci lities  utilize furloughs when circumstances indicate that  a 
temporary  re lease to the community is compatible  with the intere st of society  and 
is consis tent with  the tota l treatm ent effort and exis ting legisla tion.

Within the pas t few weeks, I appea red before  the Senate Jud icia ry Coinmitte’s 
subcommittee on Pen iten tiar ies in supp ort of S. 167S which, if passed, would 
give the Bureau of Prisons increased flexibili ty in the are a of furloughs. 
Essen tially , the bill amends Titl e 18, Section 4082—and removes the ra ther  
narrowly defined conditions under which a furlough can be gran ted. Under 
current legislation  inmates can only qual ify for a tempora ry relea se for 
emergencies such as a death or crit ical  illness in the family and for  release 
planning during the  las t six months of their  sentence.

S. 1078 and its cou nterpart on the House side, H.R. 7352, intro duce d by Con
gressman Rodino, would give ins titu tion adm inistrato rs the  added  autho rity  to 
approve furloughs  for  any significant cor rectional reason. The proposed legisla tion 
would have a vita l impact on B ureau programming efforts because it would give 
us an opportunity to increase family involvement in  th e correc tional process  for a 
greate r number  of offenders. The fami ly obviously plays an imp ortant  role in 
an inmate’s u ltim ate  favorable adjustment and there are  times when his release  
for a temporary home visi t can be justi fied for reasons other tha n emergencies 
or release planning . Under the  new legislation  we would also have the  option of 
using furloughs more frequently  in corrections  with  the concept of gradual release  
and as  an addi tional measure for tes ting  the  readiness  of selected offenders for 
retu rn to the  community under parole supervision.

As Mr. Sigler commented in his testimony, the  United States Board of Parole 
recently  estab lished  a pilot  project in five federal insti tutions . The objective of 
(lie projec t is to be more responsive  in those areas I have described—to provide 
offenders with  a more rapid reply on parole hear ings  and to expla in to them the 
reason  for parole denials. While  the project is still in its infancy, indic ation s I 
have gotten from both inma tes and Bureau  of Prisons’ employees are th at  it 
is a significant improvement in the parole system. I hope t ha t these  e arly indica
tions will hold tru e and th at  this  project can be expanded soon to include all 
federa l institu tions.

The question  of when an offender should be released from an ins titu tion to  the 
community is a most difficult one. Fo r some offenders, release can come a t a very 
early date in the ir sentence without  jeopardiz ing the communities to which they 
will retu rn. In othe r cases, a longer  period of inca rcera tion is requ ired if we are 
to adequate ly pro tect  society. As I pointed out. we are  seeking an increased  use 
of community alternativ es to confinement for  the less serious offenders with
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even more in the offing. At th e same time we have observed an increased concern by law enforcement agencies, the  courts  and the  community in general over crimes involving drug  traffic, the use of weapons, or the th reat  of violence. The average length of sentence has steadily increased from 33.1 months in 19(50 to ju st  over 47 months in FY 1972. 1 think this  is a reflection of the community’s concern over violent crimes. We have also observe a change in the natur e of the inmate population  in the Fede ral Prison System. The number  of individual s committed for violent offenses such as assa ult,  homicide, kidnapping, rape, and robbery has risen from about 12 per cent of the tota l popula tion in 19(51 to almost 25 per cent in 1972.
Unfor tunate ly, with regard to the question of parole, the behavioral sciences including psychology and  psychiatry  have provided us with  few clues as to when an offender is ready for  release. However, 1 th ink our immediate atte ntio n should be focused on developing a parole system th at  is more capable  of rende ring ob- jectiv e and consis tent decisions that  can be justi fied and explained to inmates on the basis of all avai lable  inform ation.  Much more resea rch is needed to develop reliable predict ion of an indiv idual 's readiness for  release but I am convinced that  this goal can be accomplished through the combined efforts of universities, and  the various components of the Cr iminal Just ice  System. •The inabil ity to say precisely  which offenders should or should not be released is only one of many obstacles  which continue  to impede the development of a tota lly effective co rrectional system. It  is closely rela ted to the problem of knowing which trea tme nt programs should be provided  for which individuals while they are  still insti tutionalized. And a necessary prerequisite  to effective trea tment  program s is the  development of modern ins titu tion s to replace the dehumanizing  prisons in which so many offenders are still forced to live.In spite of the many obstalces  which confront all are as of our correctional system, ther e has been significant progress in recent years.  The Federal system, especially, has been for tun ate  in tha t the Congress has been most responsive to Ihe need for increased resources as well as more flexible correctional legisla tion which recognizes that offenders have differing, individual needs.I needn 't elaborate on the deficiencies of the  federal correc tional system today because I thin k we’re all painfully  aware of them. Certa inly much needs to be done to reach our objective of making correct ions—and I refer here  to both the operat ion of institu tion s and the adm inist ratio n of parole—an effective part of the  criminal just ice system. These shortcomings are  recognized, however, and many important steps have been taken to overcome them. The U.S. Board of Parole’s pilot, project represen ts a significant  improvement which we hope will continue to be developed and expanded.
Mr. Chairman, this concludes my state men t and I wan t to thank you for the opportuni ty to present my views. I f there  are any questions I'd be glad to respond.
[Mr. Egl its’ statement, with attachments referred to at n. 233, follows: |

Statem ent  oe H oward E gi.it , E sq., B efore S ubcomm ittee on Courts, Civ il  
L iber tie s, and th e Adm inistr ation  of J us tice , J un e 28,197 3

Mr. Chairman, it is indeed a pleasure  for me to appe ar before you ; Mr. R ails back, the rank ing minority member ; and the other distinguished members of this  Subcommittee. I have had the privilege of sit ting on the othe r side of the dais, as counsel to this  Subcommittee, and I can therefore sta te my views today with  a partic ula r apprecia tion of your endeavors. I also want to extend my appreciat ion for your very kind words regarding  my work in the area  of parole legislation when you opened these hearings last  week. Needless to say, whatever T was able to  do was in l arge  measure due to the inte res t of you and the Members of the Subcommittee.
Before addressing the specific issue of parole. I would like to v enture a shor t note on a more philosophic plane. It seems to me that  the work of this Subcommittee over the pas t one and one half  years  signals a significant step  of courage and commitment which, to be candid, is par ticu lar ly notable for its rarity in the Congress in genera l. As I am sure  you know, for several decades now the Congress has. in the area of legislative init iative, become what some might  consider a subs idiary appendage of the  executive. This of course was not
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always the ca se ; in the 19th century and at  the beginning of this century, Con
gress both proposed and disposed.

Notwith standing  the more or less typical posture of the Congress in recent 
years as a recip ient of legisla tion envisioned, drafted , and pushed by the  execu
tive, th is Subcommittee has indeed cha rted  i ts own course. You have selected the 
area of parole reform as your first major  endeavor in the field of corrections, 
and  you have labored long and hard to dr af t the Paro le Reorganization Act of 
1973—line by line and word by word. I think this  ini tia tive is, in itself , a most 
commendable att rib ute of this  Subcommittee, and one well worth duplicating.

I raise th is philosophical no te because just las t week the Chairm an of the  United 
Sta tes Board of Parole appeared  before you to urge legis lative inaction. This of 
course  in pa rt stems from the now long reigning  bureau cra tic  sta te of mind 
which views Congress as litt le more tha n a provider of funds. I most strong urge 
th at  that  s tat e of mind be rejected  by you and that  you continue y our progress in 
a field which mos t compellingly calls fo r legis lative action.

Let me now turn  more directly to the  issue before us—parole.
The historic  antecedents of paro le are  diverse. Paro le as we know it  today 

did not develop from any one specific source or experiment. Rather, it  i s an out
growth of a number of me asu res : the conditional pardon, the  apprent iceship by 
indenture, the  tran spo rta tion of crim inal s to colonies in America and  Aus tralia, 
the  English  and Irish experiences with the  system of ticket-of-leave , and the 
work of American prison reformers dur ing  the nine teenth century .

The first American parole  statute was enacted by the  New York Sta te legisla 
tur e in 1877. By 1901, 20 st ate s had parole sta tutes,  and today every sta te  has 
laws  concerning release  on parole. In 1970, 54% of the adults released from 
prison in a tota l of 46 reporting jur isd icti ons  lef t as parolees. Their number  
exceeded 54,000. In the  various juri sdic tions, paro le as a mode of release ranges 
from a litt le over 2% to 97%. Moreover, the frequency with  which paro le is ut i
lized as a  means of re lease is rising. In addi tion,  in some ju risd icti on mandatory 
releasees are  deemed to be re leased  on parole for purposes o f ass uring control over 
them.

Congress extended parole to the Federal  correctional system in 1910. Fo r e ight 
years  thereto, Federal  prisoners had  been able to shor ten their time in prison 
by earn ing good time credi ts. There  was  no supervision in the community, 
however, once the  offender was released . By the  Act of Jun e 25, 1910, ch. 387, 
§ 1, 36 Stat. 819. Congress crea ted a system of parole boards located at  each of 
the  Federal prisons, which were  then very few in number. Each prison  had 
its  own board , composed of the warden, the  medical officer, and  an official of 
the Depar tme nt of Just ice, who was  an ex-officio member of each ins titu tional  
board. These boards recommended parole, and the Attorney General  made the  
final decision. Supervision in the  community was provided  by a paro le officer 
assigned to each in st itu tio n; he served  mainly as a clea ring  house for  the 
volun teer worke rs and U.S. M arshals who ha d personal contact with  t he  parolees.

Abolition of the  inst itu tional  boards, and creation of a  cen tra l board, occurred 
by act of Congress in 1930. Sole au tho rity to gra nt and  revoke parole was  given 
to a tliree-member Board which, while  having independent decision-making  au 
thority , was placed in the Bureau  of Prisons for adm inistrative purposes. Mem
bers wrere appoin ted by the  Attorney General. Five  years prior thereto—and since 
th at  time—the responsibili ty for  the  supervision of Federal  parolees has  been 
lodged with  United States probation  officers, who are  employees of the  Division 
of I’robation of the Adm inist rativ e Office of the United Sta tes Courts.

In 1945, the  Attorney General  orde red the  Board  to report directly  to him for 
adm inistrative purposes, thereby severing the direct  link  with  the Bureau  of 
Prisons, which is also an arm of t he Department of Just ice.  In 1948, the number 
of Board Members was increased from  three to five. In 1950, the Congress passed 
legis lation provid ing specialized tre atm en t for  youth  offenders under the  Youth 
Correc tions Act, and created a Youth Correction Division with in the  Board.  This  
raised the membership of the  Board to eight. At tha t time. also. Congress changed  
the method of appointment to the  Board,  providing th at  appo intment would 
thenceforth be by the President, with the  advice and  consent  of the  Senate.  I 
should note, however, that  the  cha irman of the  Board  is designated  by the At
torney General.

Today, all personnel of th e Board are  s tationed in Washington, D.C. The eight 
members of the  Board  are  assisted  by eight parole  exam iners , who conduct ap
proximately two- thirds of the hearings with  prisoners, the  Members conduc ting
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the othe r one-third. I should note here that  last  week Chai rman  Sigler reported 
th at  in fact Board  members conduct 20% or  less of the  hearin gs. Fina l decisions 
are  made by concurrence of two Members. During Fiscal Year 1970, the members 
and examiners conducted  11,784 personal hearings, and an addi tiona l 5.009 de
cisions on the  basis of records were made by the  members, producing a tota l 
of 17,453 decisions. During thi s same fiscal year, there was an average of 20,087 
prisoners in Federa l institu tions.

As the parole  process—both in the Federal system and in the Sta te systems— 
has come to play an increasingly integ ral role in the entire  correc tions con
tinuum—increased study  has been made of this  process. Significantly , this  study 
has  come to a fairly uniform consensus—parole  in America is in very bad shape. 
Your hearings last year amply established that  the United States Board  of Pa 
role. in terms  of both its procedures and premises, is all too well characte rized  
by this  dismal conclusion.

Needless to say, this is  a very serious mat ter. Parole, it appears , perhaps serves 
bes t only to embitter  those who are  its clients. Even in purely pragmatic terms, 
we must be concerned about this,  since between 95 and  98 pe r cent of those who 
are incarcera ted will one day be again walking our streets, and the ir frustr ations 
while  caught up in the criminal justi ce system can hard ly redound to the 
general public weal.

H.R. 1598, the Paro le Reorganization Act of 1973, is the next—and logical— 
step  in the development and improvement of the Federal parole system. It is 
also the product of the first subs tant ive Congressional scru tiny  of the Federal 
system in 42 years. And on thi s score, too, I commend this  Subcommittee. No 
governmental activ ity should be allowed to lux uri ate  in the soothing balm of 
obscurity as has the United States Board of Paro le. Save for your efforts, the 
Board  would. I am convinced, have taken fa r fewer steps  adm inis tratively  than 
it has in the pas t year. What  litt le grudging progress has been forthcoming thus  
fa r i,s because of your work.

Having alluded to the g rudging posture  of the United  Sta tes Board of Parole— 
a posture replicated, I might add, by most parole  boards throughou t the sta tes— 
I want  to address the testimony of Chairman Sigler, who appeared before thi s 
Subcommittee on Jun e 21. I do not par ticu larly like dealing with a subject so 
imp orta nt as the Paro le Reorganization Act in the somewhat negative  manner 
of rebu tting  an ear lier witness, but I simply cann ot forego putt ing to rest  the 
negat ivism and obstruction ism arti cula ted by the  spokesman of a body which 
ideally  should be a leader but, instead, takes a position of solid resis tance  to 
reform.

With wha t undoub tedly is a too brief synopsis, I would assess the Parole Re
organ izatio n Act as  embodying nine major reforms. In the  general orde r of their  
appe arance in the bill, b ut in no p art icu lar  o rder  of ranked importance, they are  
as fo llows:

(1) H.R. 1598 embodies a responsible and cons truct ive approach to dealing  
with  the very large  caseload of the  Board by crea ting  a two-t ier system, made 
up of a 7-member National Board and five 3-member Regional Boards, which are  
fu rth er  streng thened by the authorization of a maximum of six hear ing examiners 
for each Regional Board.

(2) The bill with draw s the Federal parole board from its  lodging with in the 
Departm ent of Just ice, and c reates an  independent agency.

(3) The bill provides autho rity for the Board  to purchase  services, so that  it 
can begin to crea te the community involvement in the parole process which is so 
essential. This autho rity  will enable the Board to con trac t with the local YMCA 
for  housing for parolees, or with  the local social service agency for counseling 
personnel, or with local employment agencies fo r job placement  assistance.

(4) H.R. 1598 moves the Board  toward the  posture of having to demon
st ra te  why a man or woman should be reta ined  in prison. This is a long over
due movement away from the notion of governmental grace being dispensed 
when the Board  so chooses, with the lonely and often ina rticula te prisoner  
struggling to make his case to the Board and estab lish why the Board should 
dispense i ts grace upon him.

(5) The Parole Reorganiza tion Act significan tly opens up the crucia l parole 
hearing  to infusion of due process, an absolute essential. Afte r all, due process 
is a basic facet of governmental activity  common in the most mundane situ ations ; 
its absence in the parole hearing, where  years of a person’s life are  at  issue, is 
therefore even more grossly dismaying .

(6 ) This legisla tion assu res the  parolee  full credit  for str ee t time. Presently,  
we have the anomaly, unfortu nately  sanctioned by several court decisions, th at
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a man who may have served seven years on parole of a ten-year sentence, af ter  having served the iirs t two years in prison, can he revoked and retu rned to prison to serve those full seven y ears  again,  as well as his remaining  one yea r— meaning a tota l service of seventeen years for what was ostensibly  a ten-year sentence.
(7) The  hill recognizes the simple, yet basic, fact  th at  lawyers are  tra ined in our society to marshal l facts  and struc tur e arguments,  and proceeds from tha t recognition  to assu ring  the provision of counsel at  parole revoca tion hear ings and at parole release hearings .
(8) II.B. 1598 crea tes a research and dissemina tion function for the United States Board of Parole—an essentia l role in a field all too notab le for  its  lack of study, research, and cross-fertil ization of ideas.(9) The Parole Reorganization Act art icu lat es the simple, but pragm atic, real izat ion that  agency action, unchecked by external scrut iny, is ap t to be, a t leas t on occasion, abusive action. Jud icia l review must be feasible, so that  the imp art ial checks of th e jud icia ry may be brought to bear.These nine elements of the Parole Reorgan ization Act make this  legislat ion a signif icant advance in the  field of corrections. They deserve  welcome by anyone who is concerned with bringing to pass  tru e justice. But let us be candid and acknowledge tha t this legisla tion is no rad ical a ssault niton parole as a discipline, or upon the  United States Board of Paro le as an entity . They simply reflect a reasoned consensus concerning wh at tack  to take in response to the  expert opinion which has  been registered before this subcommittee in its  hear ings  on parole las t year. And lest anyone question whe ther  the  Board is much in need of the benefit of this expe rt opinion, let me just  note Federal Dis tric t Court Judge Marvin Fra nkel’s tr enc han t observation  th at  “pa role  officials c arry  on for the  most p ar t the motif of K afk a’s nightm are.”

Thus, to be str aightforw ard  about the matter , I canno t help but view the postu re of the Board  of Parole , as  expressed las t week by Chai rman  Maurice Sigler, as backward  resis tance  whose motivations canno t be the  bet term ent of jus tice  as a concept or  as a reali ty.
Mr. Sigler offered you a convincing openness about  the shortcomings of parole. He made even cleare r these shortcomings this  p ast Jan uary,  in a speech delivered in Wash ington,  when he said :

The topic for presenta tion—are parole boards using  the right factors  for parole  selection?—calls for a str aightforw ard  answer. Unfortunate ly, the best answer  avail able  at  this time is an unassured possibility.  The problem is that  we don’t know. Not only do we not know whe ther  they are  the  right  factors, most often we do not even know wha t fac tors  they are . . .Frankly,  I find th is stateme nt astounding. Thousands of people have been, and are  being, g ranted or denied parole yearly , and  the best we have  as explanation of the awesome power exercised by the Board  of Parole  is  an admiss ion of ignorance. Given this  deplorab le sta te of a ffairs , I should thin k the Board would have long ago come beseeching th is .Subcommittee for help in c leaning up a  very messy operation. Obviously, the Board has done any thin g but come forward seeking your assistance.
What the Board is claiming is th at  you should abo rt your  efforts, call them off—because it is now embarked upon a regional pilot program allowing advocates and giving reasons. Moreover, this  p lan involves guidel ines sett ing up wha t parame ters  prisoners fall in to in term s of minimum length of sentence to  be given.In a sense, I consider the Board's position insu lting to you. In ano ther sense, I think it sad. And in still ano ther way, I deem it fraught with grave con stitutional problems.
Let’s be clea r abou t this. The Parole Reorganization Act is concerned with righ ts—the  righ t to counsel, the right to a fa ir  hearing , the righ t an appeal. Its  struc tur al reforms are aimed at  secur ing an inst itu tion in which those rights  can effectively work. Mr. Sigler’s plan  is concerned with mechanics for the  substance of the decision—not the  procedures, save the  minimal gestu res of allowing an advocate an d of giv ing reasons.
So le t us put Mr. Sigler’s bogey-man of legis lative inte rference to rest.  Tt is lit tle  more than insult to your intelligence and to your endeavors. There is nothing in the Parole Reorganization Act which inte rfer es with the guts of the B oard’s pilot program—the guidelines for categ orizing prisoners  n term s of time to be served.
I said earlie r that  I regarded the Board’s position as sad. I do. Afte r all the critic ism, af te r all this Subcommittee’s work, af te r the ent rea ties of the Admin-



ist rat ive  Conference of tlie U.S., the best the ch airm an of the U.S. Board of Paro le 
could come forward with  is a message of one word—NO. Tha t, to me, is a sad 
commentary on the sta te of our system of just ice—critici sm is rebuffed, reform 
rejected.

Finally, I regarded the  Board 's plan as rais ing grave constitu tional issues. 
Mr. Sigler, in his prepared  state ment las t week, described  the guidelines the 
Board  is using  in its pilot  program in th is way :

‘•[T]he guidelines take  into account the  seve rity of the  offense as well as 
the parole  prognosis, i.e., the probability  of favorable outcome. Once these  
elements are  known, the general range of time to be served before release  
can be determined . For  example, an inmate who was convicted of a low' 
seve rity offense and  who has a very high probability  of favorable  parole  
outcome will genera lly serve a relatively sho rt i>eriod of time  before 
rel ease ; a n inmate with  a low sever ity offense but only a  fa ir probabili ty of 
favorable parole outcome will genera lly serve a longer period of time, etc." 

In a way, the  presumptuousness of th e Board  can only be viewed with respect  
for its  da ring. The Chairman of a division of the Departm ent of Justice  has  come 
before you, a legislative  body of Congress, a nd told you, in effect, t ha t it  doesn’t 
m at te r’what sentences you create legislat ively. Nor does it  ma tte r what sen
tence is imposed by the tri al judge. Rather , the Board,  by a dm inistrative fiat— 
which, by the way, the  public has been given no o ppor tunity to comment upon— 
is going to impose its own sentence. By means of “guidelines.” What a delight
ful work this  is. No need for laws nor judges.  Merely turn  a man or woman 
over to the Board  and everything will be taken care of—the Board will decide 
if the offense is severe, thereby registering its  role as moral arbi ter; the  Board 
will decide just  how’ bad this man or woman before it is—thereby registering 
its  role as some so rt of hocus-pocus mind re ad er ; and, finally, the Board will set 
the sentence, thereby ta king care of i ts role as  tr ial  judge.

One is tempted to silent ly gulp at  all this  being done behind the closed doors 
of th e Board chambers. At the leas t—at the very least—one might venture to ask 
why, if this thing works, and I mean if it has  validity , tlie judge ju st  doesn't do 
it?  Why go through all the trouble  of a trial and sentencing with out  the prog
nost icative info rmation? Would it not make more sense to have the judge  use 
these  guidelines and sentence a man accordingly, rat her than having the judge 
fish arou nd in ignorance, impose a guesswork sentence and only sometime la ter— 
maybe even yea rs la ter—have the Board  step in to say that  the guidelines indi
cate  that  subject. X should only have been inca rcerated  for iy 2 year s instead of 
the  five year minimum imposed by the judge?

Apart from thi s pragmat ic question of timing, wha t of the issue of the righ ts 
att endant upon a tri al—the predecessor to the sentence? Here a new sentencing 
is occurring by pure  and simple agency fiat.

Finally , by what claim does the  Board jus tify  its prognostica tions?  Psychia
tri st s engage in intensive, long sessions with art icu lat e people active ly seeking 
help, and still  they cann ot plumb their  inner-m ost psyches. Yet, the  Board  pre
sumes, on the barest  of contact with a p risone r, to employ prognosticative  devices 
on which years hang  in the balance.

Hopefully, I have at  leas t laid  to res t any  temptat ion to delay and  give the 
Board a few more years of grace. So let  me tu rn  now’ to some of the specific 
points  made by Mr. Sigler.

Mr. Sigler told you las t w’eek th at  the  Board would now allow atto rneys to 
app ear  as “advoca tes.” Put ting aside  his furth er  stateme nt that  these  atto rney s 
would not be involved in adversa ry presenta tion of issues of l aw or fact, I want 
to address  the Cha irman’s shor ting out of this seemingly progressive step  by 
res isting appo intment of counsel for  indigents. His opposition to appointed  
counsel of course makes the  embracem ent of counsel 's presence ludicrous, for if 
any one group of individuals can be read ily identified as desti tute,  it  is the  men 
and women in our prisons. To say they  can retain  counsel is to just as well say 
they  can fly to the  moon on weekends. Certainly , what was really being ar tic u
lated before you was lit tle  shor t of intel lectu al irresponsib ility, and  certainly  
it is a position which does violence to the cons titut iona l notion of equal 
protect ion.

I am not going to dwell on the issue of counsel fur ther, but  I would call your 
atte ntion to atta chm ent s A and B which I have appended to my p repa red sta te
ments. Attachment A provides a brief discuss ion concerning the pract ices con
cerning counsel in the  parole process. Atta chm ent B presents my computation 
of the cost involved in providing appointed counsel pursuant  to the  Parole
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Reorganization  Act—a figure which I compute as $954,500 annually , as well as 
overall  costs of  the  bill before you.

Another specific objection raised to the Parole Reorganiza tion Act besides the 
opposition to appointment of counsel was Mr. Sigler’s criti cism  of the shif ted 
burden embodied in Section 4205. Of course, Mr. Sigler faile d to mention that  
by espousing such a position, he was  thereby rejecting the suggestion of the 
Natio nal Commission on Reform of Federal  Criminal Laws, which proposed that  
very shifting. That aside, I would also point  out that  given Mr. Sigler  s candid 
acknowledgment  of the Board’s wandering in the desert, so to speak, in term s 
of really knowing even wha t factors  to use in making a paro le decision, it is 
difficult to ascertain  wha t brie f the Board has for resi sting thi s proposal. If  it 
does not know how to make a parole decision, it can hard ly maintain  with  
clean hands, to use an old equity law term, tha t it never theless should have 

J unbr idled  power to make that  very decision, free  from the inte llec tual  responsi 
bility which Section 4205 imposes upon it.

Chai rman  Sigler also opposed the  cred iting  of clean street time to parole 
revokees, a position so utterly withou t redeeming mer it th at  ther e really  is no 
way to defend it, it seems to me. To disallow a man years of good behavior and 

•  make him serve th at  time over aga in in prison is simply to exa lt bru tal  punish
ment  over an y modicum of compassion.

Chai rman  Sigler also went on to oppose release of parolees pending a revoca
tion hear ing. Such release is care fully res tric ted  under your  bill and cer tain ly 
raises litt le dangers. What this  provision does do, however, is to bring this  area 
of the  jus tice system into line with the constitu tionally  based notion th at  we 
don’t lock up people simply because they are accused of wrongdoing. And lest it 
be forgo tten thro ugh  some semantic misplay, parolees are, lo and behold, i>eople.

Another point of opposition lies in Mr. Sigle r’s resis tance to compelling the 
appearance of witnesses in revocation proceedings. Once again , the Board 
Chairman blithe ly skips over reali ty. lie notes that  the potential  revokee is 
permitted  to have “volun tary witnesses” and that  “any adverse witnesses whom 
he wishes to atte nd are  requested to app ear .” Tha t, to me, is large ly meaning
less. If an adverse witness  does not wan t to appea r, he's not going to, and  ap
parent ly the  Board's view is—the parolee be damned.

Chairman Sigler also dispu tes a hear ing for  term ination from a Community 
Treatment Center. Had he more care fully  read  the  Paro le Reorganization Act, 
he would perhaps have realized that  a hear ing righ t only arises when the  te r
minat ion is for negative reasons. In such instance, the  parolee is indeed going 
to be in worse shape, and a hear ing is very much on point.

One notable issue which Chai rman  Sigler did not address was jud icia l re
view—a surpris ing  omission in Light of my understanding of the Jus tice De
par tment ’s position. Perhaps the witness assumed that  the  expressed opposi
tion of the Judic ial Conference would suffice.

Let me say that  I do realize the  potentia l problems att endant upon judicia l 
review. Wen* there a satisfac tory  a lter nat ive , I would choose it. But  there  is  not. 
True, some burden on the court s will ensue. My computations  suggest  th at  as 
many as 5,400 appea ls may be filed annually,  and I deta il this  more fully in 
Attachmen t C. This would amount to approxim ately  4% of the  cases filed in 
the  fede ral dis tric t court s in fiscal year  1971—not, in fact, an overwhelming 
increase . But no ma tte r wha t the  burden—and I do stre ss that  it does not ap
pear unmanageab le—justice simply cannot recede before adm inistrative con
venience. Ami justice  will not exi st unless the court s can act as an external 
exam iner  of Board procedures.

r  I can really  express this view no bet ter  tha n in the  words of the  other wit 
ness who appeared before you las t week—Mr. Antonin Scalia. Cha irma n of the 
Adm inist rativ e Conference of the  United States. Mr. Scalia stated :

There is real ly no solution to thi s problem . . .; it  is one of the  inev itable 
effects—and perhaps one of the honorable marks—of a system of law.

I suspect that  the re are  a t leas t some questions which you have which I have 
not addressed. Perh aps one helpful resource will be At tachm ents D and E. which 
are  long and sho rt summaries of the  Paro le Reorganiza tion Act and which you 
may wan t to include in the record. Atta chment D includes, along  with an 
analysis of H.R. 1598. a comparison to exis ting law and Paro le Board  regula
tions and to the recommendations of the  National  Commission on Reform of 
the Federal C riminal Laws.

In closing—and perhaps this  closing will be somew hat overextended—I think 
severa l points should be made.
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First , parole  is clearly a dominating concern—perhaps the dominating  concern—of all prisoners. At one level, the prisoner’s preoccupation  with parole  is readily understandable . Parole is the avenue  to the  stre et. Virtually every man and woman wants out, and for most, parole is the quickest means to get there . But  more than  this,  parole epitomizes for most inma tes a system of whim, caprice, inequity, and nerve-wracking uncerta inty . They find the issue of their  liber ty governed by a system where no reasons for  parole  denial are  provided—or if they are, they are given in some curso ry bureaucrat ic sho rthan d; the prisoner ’s file, to which the inmate is bar red  access, governs decision-making;  adverse witnesses  are  undisclosed and favorable ones prohib ited ; hear ings  are  limited  to a perfunctory  three  or fou r or five minu tes ; disp ara te treatm ent is accorded with no discernible  justific atio n; and the cour ts tur n a dea f ear  to inmate complaints . The New York Sta te Commission on Attica repo rted that  parole as perceived by prisoners is “an operating evil.’’ and I think that  report is all too sadly accura te.
Second, reform of the  parole system is no wild-eyed radical proposal. Those who have studied this  system are  virtually unanimous  in finding it  very, very deficient. In fact,  no less a prestig ious gathering  tha n the  Annual Chief Jus tice Ear l Warren Conference on Advocacy, in its 1972 recommendations, looked toward the abolition of parole, recommending th at  “until  such time as the present pa-role system is eliminated by short definite prison term s, due process should apply to both the init ial  grantin g and revocation  of paro le or good conduct time.” (Ita lic  add ed) . Note that  the ba re minimum recommended is due process— which is really  the maximum proposed by the Parole Reorganization Act.Third, reform of parole is indeed in the public inte res t. We hea r constant condemnation of the  recidivism rate , yet we rar ely  hear those who a re complaining the  loudest condemn the breeding grounds of despair  and  fru str ation  which house offenders. I realize that  the reform such as you on t his  Subcommittee are  seeking is not the easiest cour se; I also contend it  is the  only responsible course.
Fourth.  I urge upon thi s Subcommittee t ha t i t can no longer accept the obst ructionism of the  United  Sta tes Board of Parole, which seems only able to say “no”—and, in  its usual  fashion, gives only the most iierfu nctory reasons, if  any at all. for so saying. I would sugges t th at  the  Chairman of the  Board  be required to respond, in wri ting , to your request th at  the  Board address the Paro le Reorganization Act section by section, subsection by subsection. What does it  oppose; what does it  favor?  And why? Twice now, the Chairman of the Board has appeared  before this Subcommittee, and twice now’ you have received vague state men ts addressed to perhaps one-tliird of the  legislat ion, with silence prevailing as to the  remainder.
Fif th,  let me call your atte ntion to the Working Papers of the National Conference on Criminal Just ice, convened in Jan uary of this year.  These Working  Papers are  the  p roduct of what was described in a Departm ent of Jus tice  press release on J anuary 14, 1973 as  “a blue-ribbon panel of criminal just ice expe rts.” Here are some of the things this “blue-ribbon panel,” who, by the way. w’ere appointed by the President , had to say—and I  think they will evoke some str iking con tras ts with the views of th e Uni ted States Board o f Parole :(T) lie  correc tional author ity,  rat her than the inmate, should bear  the burden of proof (however evaluated from juri sdictio n to juri sdic tion ) tha t an inmate is not ready for release. (Page C-196.)

(T)he prefe rence  should be for releasing an inmate on parole when he is first eligible. . . . (Pag e C-196.)
Parole procedures should perm it disclosure of information on w’hicli the hear ing examiner bases his decisions. Sensitive info rmation may be withheld , but in such cases nondisc losure should be noted in the record so that  subsequent  reviewers will know wha t information was not available to the offender.
Paro le procedure should permit repre senta tion of offenders under appro pri ate  conditions, if requested .
The person hear ing the case should specify in deta il and in wri ting  the reasons for his decision, whe ther  to grant parole or to deny or defer it. Fina lly, let me quote from a let ter  writ ten by a Federa l prisoner  to this Subcomm ittee :
This board serves no usefull (sic) function, (sic) on the  cont rary , it is a ter rib le detr iment to any meaningfull (sic)  rehabil itat ion of convicted persons. This board causes f rus tra tion, anger, and terr ible b itterness no t only in men incarcera ted but  in the ir families  as well. I don’t think  T have to
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remind  yon tha t it is society as a whole who must pay the  price for years of 
bi tte r fru str ation  and anger.  Probably the board of parole, more tha n any 
other single “thing” is the  prime cause of the  very high rate of recidivism 
in our prisons.

Attachment A—Representation by Counsel in the Parole Process

H.R. 1598 provides for represen tation by counsel, both at  the parole  d eter mina
tion  stage (Section  4 208(c))  and  the parole revocation stage  (Section  421 5(h )).  
In addit ion, the assistance of counsel is authorized in appeals  to the National 
Board  from cer tain  decisions of the Regional Boards. (Section 4216(a)).  Pro
vision is made for the appo intment of counsel for indigents unde r the Criminal 
Justice  Act (Sections 4208(c), 4215(h),  42 16 (a )).

parole revocation

Since 1959, the  right  to reta ined  counsel has  been guaranteed in the Fedreal 
parole  system. Robbins  v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959). In 
Ily scr v. Reed, 318, F 2d 225, cert, denied, 375 U.S. 957 (1963), then Circuit 
Court Judg e Burger reaffirmed the right to reta ined counsel, pointing out that  
this r igh t rested on sta tutory  language—e.g., 18 U.S.C. 4207, which  provides that  a 
potentia l revokee “shall be given an opportunity to appear  before the Board, . . .”

This  righ t to reta ined  counsel has been lodged in Board  practice  by vir tue  of 
regu lation (28 CFR §2.41), which provides that  “each alleged paro le violato r 
or mandatory release  viola tor shal l be advised th at  he may be represen ted by 
counsel . . . Provided, that  th at  alleged violator  arrang es for  the appearance of 
counsel . . .  in accordance with  procedures  presc ribed by the  Board.”

Thus, for years now, there has  been litt le argument as to the righ t of the 
alleged parole viola tor being represen ted by r etained  counsel.

Fur thermore, Congress acted in 1970 to amend the Criminal Jus tice Act so 
as to provide for  the appointment of counsel for indigents in parole  revocation 
cases “whenever the United Sta tes magis trate or the court  determines that  the 
inte res ts of jus tice  so require . . .” P.L. 91-447, subsection (a ),  amending 18 
U.S.C. 3006A.

The Criminal Just ice Act fu rth er  provides for retention of such counsel in 
cases where  the matter for which the atto rney was appointed is appealed. 18 
U.S.C. 3006A(c).

The s ituation vis-a-vis the sta tes  is n ot so clear . A number of jurisdict ions now 
allow reta ined  counsel to appear at  the  revocation hear ing by vir tue  of explic it 
sta tutory  language.1 In some other jur isd icti ons  the courts have estab lished  
the r igh t to retained  counsel.2

Decisions on indigents’ right to appointed  counsel are  not uniform. In some 
states, sta tutes provide for appointed counsel.3 In  others,  the  courts have ruled 
that  such appointed counsel mus t be provided.4

In June , 1972. the Supreme Court, in Morrissey v. Brewer , confronted the issue 
of due process in the parole revocation setting. Mr. Jus tice Burger, wri ting  fol 
the six-member  majori ty, rejec ted the right -priv ilege  di stinction so of ten invoked 
in parole cases, st at in g: “It  is hardly  useful any longer  to try  to deal with this 
problem in term s of whethe r the j>arolee’s liber ty is a “rig ht” or a “privilege. By 
whatev er name the liberty is valuable  a nd mus t be  seen as within the protect ion 
of the Fou rtee nth  Amendment . . .” The issue specifically lef t open was  whether 
the parolee was entit led to the  ass istance  of reta ined  counsel or to appointed 
counsel if he is indigent. Just ices  B rennan  and Marshall,  concurring in the resul t, 
held th at  r epresentation  of re tained  counsel is required, leaving open the issue of 
appointed  counsel. Mr. Justice Douglas held tha t the parolee should be e ntitl ed to 
counsel.

On May 15 of  this year, the Supreme Court handed down its  decision in Gag
non r. Scarpelli.  The Court the re faced the  question of whe ther  an indigen t 
prob ationer or parolee has a due process righ t to be represen ted by appointed 
counsel  at  his revocation hear ing. The cou rt concluded th at  the re was indeed

1 A laba ma. D is tr ic t of Colum bia , F lo ri da.  Georgia,  Michiga n,  M on ta na , Tex as , W as hi ng to n.
2 C on ne ct icut , Delaw are, M ar yl an d,  New Yo rk,  Pen ns yl va ni a.
3 P uer to  Ric o, M ar yl an d,  W es t Virgi ni a.
‘ W ar re n  v. Pa role Bo ard,  23 Mic h. App . 754, 179 N.W . 2d  664  (1 97 0)  ; Uni ted S ta te s  

er  re l Bey  v. Bo ard o f Parol e. 443  F. 2d  107 9 (2d Cir . 1971 ) ; Go ols by  v. Ga gnon , 322  F. 
Su pp . 460  (E .D . Wis. 1971) ; Com m on wea lth  v. Tin so n,  433 Pa.  328 , 249  A. 2d 549  (1 96 9) .
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a right to counsel, although a limited one. Mr. Jus tice Powell, wri ting  for  the Court, st at ed :
We think, rath er, tlia t the  decision as to the  need for counsel mus t be 

made on a case-by-case basis  in the exercise of a sound discretion by the  
sta te authority  charged with  responsibility  for adm inis tering the  probation 
and paro le system. Although the  presence and par tici pat ion  of counsel will 
probably be both undesirable and constitu tiona lly unnecessary  in most revo
cation hearings, there will remain cer tain  cases in which fundamenta l fa ir
ness—the touchstone of due process—will requ ire th at  the Sta te provide at  
its expense counsel for indigent  proba tioners or parolees.

Presum ptively , it may be said  that  counsel should be provided in cases 
where, af ter being informed of his right to request counsel, the  p robatione r 
or parolee makes such a request , based on a  timely and colorable  c laim (i)  
that  he has not committed the alleged violation of the conditions upon which 
he is at  liberty ; or (i i) tha t, even if the viola tion is a matt er  of public rec
ord or is uncontested,  the re are  substan tial  reasons which justi fied or miti
gated the violation and make revoca tion inappropr iate  and th at  the reasons  
are  complex or otherw ise difficult to develop or presen t. In passing on a 
requ est for the  appointment of counsel, the responsible agency also should 
consider, especially in doubtful cases, whether the prob ationer appears  to 
be capable of speaking effectively for  himself. . . .

Supporting counsel at  parole revocation are  the  Pre sident ’s Commission on 
Law Enforcement and the  Adm inist ration of Justice, The Challenge of Crime in  
a Free  Society 368 (1968) ; th e National  Council on Crime and  D elinquen cy; the 
American Civil Liberties  Un ion ; and the  Report of the  Attorney General’s Com
mittee on Poverty  and the Adm inist ration of Federal Criminal Jus tice 49. The 
ABA Pro ject on Minimum Standa rds  (Approved Dr af t 1968) also  recommends 
the appointment of counsel in parole revocation proceedings. The American 
Law Insti tute’s Model P enal  Code provides for the ass istance  of counsel. (Model 
Pena l Code, §301.4, §301.15(1) (Proposed Official Draft 1962)).

PAROLE RELEASE DECISION

The larg e majority  of jur isdictions  stat uto rily  manda te a hearing  for  the 
parole  relea se decision. Of these, 18 provide that  a prisoner  may have legal 
counsel eith er in the preparatio n for  the  hearing or at  the  hea ring  itself .5

Supporting  represen tation by counsel are  the Nat iona l Council on Crime 
and Delinquency, the  American Civil Libert ies Union, form er U.S. Bureau of 
Prisons Director Jam es V. Be nnett ; Professor Vincent O’Leary, Director, Na
tional Parole Insti tu tes; and the Administ rative Conference of the United 
States. The Pre sident ’s Commission on Law Enforcement and the  Administ ra
tion of Jus tice (Task Force Report 86) recommends represen tation by retained 
counsel.

The  Paro le Board also supports assistance to the prisoner—in thi s case, ass ist
ance by “advoca tes.” Such advocates formerly  could not be attorneys, but, 
rather, a family member, friend, fellow inmate, employer, priso n guard, etc. 
They would be remunerated by the Board.

The th ru st  of support for counsel a t the parole  dete rmination hea ring  is not 
necessarily  to conver t thi s hear ing into  an adv ersarial contest , but, rather , to 
provide the  prisoner, who is often ill-educated, and  inartic ula te, or quite  ner 
vous, with the  assistance of a trained  indiv idual equipped to marshal the facts 
and stateme nts the  prisoner  wishes to make. In  other words, the  atto rney  need 
not be a litigator , but, rather , a mediato r, an organizer of the  fa cts  and  issues to 
be presented , and an  adviso r both to the  Board and  the  prisoner.

E Arizona, Arkansas, Colorado, F lorida , Idaho, Illinois, Louis iana, Michigan, Mississippi, Montana, Nevada, New Mexico, North Carolina, Pennsylvania, Tennessee, Virginia, Utah, and Washington^ (In some of these, the atto rney’s role is limited  to advis ing the prisoner  before the  hearing or making oral or written arguments af ter the  hearing.)
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Attachment B—Costs of I mplementation of the  P arole Reorganization Act

Following is a reci tation of the current costs of opera tion of t he United States 
Board  of Parole, and an analysis  of the costs of implemen tation of H.R. 1598, 
the  Parole Reorganiza tion Act of 1973.

Current board,
fiscal year  1973 H.R. 1598

a

Personnel compensation:
(Not  including payroll-budget staf f)............................................................................
Payroll budget s ta f f . . . .................................................................................................

Capital asset ex pen ditu res ...................................................................................................
Contract funds.............................................................. ........................................................

Funds expended by LEAA fo r research fo r Board's  purposes, and by U.S. 
Probation Office fo r parole supervision (Th e Board is having conducted a 
$400,000, 18-month study by the NCCO re parole pred ictions. The money 
comes out  of LEAA; under th e new b ill , the Board could contract for th is it se lf. 
Under the new bi ll,  also, the Board could contrac t wi th private groups for 
supervis ion of parolees; curre ntly , it  cannot do so. So, a t present, these funds 
would come out of the budget of the  Proba tion Office, a div ision of the  ad
min ist rat ive  offices o f the U.S. courts )....................................................................

Travel and t ran sportatio n........................................ .............................................................
Operating expenses (Currently , the Board is lodged wi th in the Justice Department for  

admin istrative purposes, and thus opera ting expenses wou ld come out of the
Department's bud get).......................................................................................................

Crim inal  Justice Act fund requirements.............................................................................

i $1,241,000  
30,000

1,200,000  
50,000

273,020 
7

$1, 866, 470 
150,000 
132, 000 

1,2 00,000

75, 000

463,423 
954, 500

To ta l............................................................................................................................. > 2,794,020 4,931,393
Difference.............. ................. . ........................................ ......... —............... ............ 2,137,373

1 Chairman Sigler tes tified on June 21 before the  Subcommittee on Courts, Civil  Liberties,  and the Admin istration of 
Just ice tha t the Board was requesting a doubl ing of its  budget.

I.—Total Cost, H.R. 1598
In  dollara

Personnel compensation,  nationa l board--------------------------------------- 612, 270
Personnel compensation,  regiona l boards________________________  1, 494, 200
Capital iisset expendi tures____________________________________  132,000
Con tract  funds_______________________________________________  1, 200 , (MX)
Trav el and transp ort ation____________________________________  75, (MIO
Opera ting expenses___________________________________________  463, 423
Criminal Jus tice  Act funds requ irem ent---------------------------------------  954,500

Tota l ________________________________________________  4,931,393

II.—Board of Parole

ESTIMATED  OPERATING EXPENSES AND CAPITAL A8SET  EXP END ITURES , NAT IONA L 
BOARD AND REGIONAL BOARDS

Oi>erating exp enses:
Total  of selected opera ting expenses, expressed as a percentage of 

personnel compensation 1—
Personnel benefits. Transpor tati on of things. Rent, communication, 

utili ties . Printing and reproduction . Other services. Supplies
and mate rials . Equipment.

T o ta l_______________________________________________ $463,423
Travel and transp ortation of persons------------------------------------ 75, 000

Total opera ting expenses________________________________  500, 503
1 The Depa rtment of Jus tice  budget shows a rat io of operating expenses to personnel 

compensation of 1 +  :5, or, more exactly , operating  expenses equalled 22% of personnel 
compensation. Tills was the percentage used here. (Department of Jus tice  Budget for 
1971—Legal Activiti es and General A dminis trat ion).



Capital a sset expend itures :
Furni ture and accessories_________________________________  .$132, (MM)Criminal Jus tice  Act funds  requirement ~_______________________ 954, 500Research program fu nd s’__________________________L_______ 200,000Contracts for parole supervis ion services4____________________  1, 000, 000

2 T his  f igu re wa s ob ta ined  as  fol lows :
Adu lts  in  Fe de ra l pr iso n (F Y ’71 )_______________________________________  17, 750A dm is si ons  (F Y  ’7 1 ) _______________________________________________________  1 5 ,9 5 9Re lea ses  (FY ’71 )______________________________________________________  14* 550
Ad mi ssion s (FY ’71 )___________________________________________________  15 ,9 59N o n -a d u lt s_____________________________________________________________ — 1* 465Pr e- se nt en ce  st udy ca se s________________________________________________  l ,  l i ePa ro le  revo ke es_________________________________________________________ — 1, 442
Ad ul t ad mission s (FY ’71 )_____________________________________________  11,9,36
Ad ul t ad m issi on s________________________________________________________  11, 936A- 2 se nten ce s (18 USC 4 2 0 8 (a ) (2 ) )____________________________________ — 2, 4S9
Ad ul t re gula r se nt en ce s_________________________________________________  9, 447

Th e 2,489 “a -2 ” se nt en ce s wo uld be eligib le fo r he ar in gs . So, too , wo uld th e 1,442 pa ro le  rev oke es.  Th e av er ag e se nt en ce  of a re gu la r se nt en ce  is  47 m on ths.  Sin ce a re gu la r se nt en ce  is not el igible fo r a pa ro le  hea ri ng  un ti l ha vi ng  done  % of hi s senten ce , no ne  of th e 9,447 re gu la r se nt en ce s yvould be eligible fo r a hea ri ng  i n th e fi rs t ye ar  u nd er  H .R. 16276.How ever , on e can as su m e th a t in  an y giv en ye ar  % will  be el ig ib le  fo r he ar in gs , sin ce  th e  av er ag e se nt en ce  is  47 mon th s.  Thi s means  6,200 re gula r se nt en ce es  ar e eligible fo r hea ri ng s in an y giv en ye ar .
Thu s,  th e to ta l el igible fo r hea ri ng  is : 2,489,  1,442,  an d 6,20 0 fo r a to ta l of  10,1 31.Of thes e, 15 % ca n be as su m ed  to  be re leas ab le  w ith no hea ri ng  ne ce ssary,  so 8,611 wou ld  re qu ire he ar in gs .
In  ad di tion , as su m in g a re vo ca tion  nu mbe r of ap pr ox im at el y 1,650,  th er e wo uld be a to ta l of 10,261 he ar in gs (8 ,6 11 4- 1, 65 0) .
F ig uri ng  ap poin tm en t of counsel fo r 90% of th e pa ro le  de te rm in at io n he ar in gs  a t $25  per  ho ur , fo r 2 ho ur s wo rk  pe r he ar ing,  th e fig ure ar rive d a t fo r parole de te rm in at io n  he ar in gs  is  7 ,7 50X $ 50 4- $3 77 ,500. In  ad di tion , as su m in g 80 % of  th es e ap pe al , a t 2 hours ’ wor k pe r ap pe al , th er e is an  ad dit io nal  $34 4,500.  As to  re vo ca tion  he ar in gs , al so  a t 2 hours ’ work pe r he ar ing,  th e  co st  is  $82 ,500. Ap peals  to  th e  co urt s is an  un kn ow n, an d an  ad d iti onal  $150,00 0 is a rb it ra ri ly  co mpu ted . Th us , th e to ta l i s :  $37 7,5 00 , $34 4,500,  $82 ,50 0, an d $150,000  fo r a to ta l of $95 4,500.3 T he  Boa rd  is given au th o ri ty  to  en te r inrto con tr ac ts  fo r re se ar ch , etc . Th e arbi tra ry - fig ure of $20 0,000 w as  s elec ted  as  t he  f ir st  y ea r effort .1 T he  Bo ard is  giv en au th o ri ty  to  en te r in to  co ntr ac ts  w it h  pu bl ic  an d pri vat e or ga ni za ti ons fo r th e su pe rv is ion of  pa ro lees , a fu nc tion  now filled ex clus ively by th e  Fed er al  P ro bation  Servi ce.  Th e a rb it ra ry  figure  of $1,000,0 00  wa s elec ted as  th e in it ia l ex pe nd itu re s on such  co ntr ac ts , which  su ch  co sts wo uld  pr es um ab ly  be so mew ha t off set  by th e re leas ed  de man ds  0111 th e P ro bation  Servi ce.

II I.—National Board P er so nn el  Com pe nsa tio n
Board m embers:

1 chairm an, execut ive level II I, $40,000_______________________ $40,0006 members, GS-17, $34,335__________________________________  206, 010

General  co unsel:
1 general  counsel, GS-17, $34.335_____________________________ 34, 3351 ass istant genera l counsel, GS-15, $25,583_______________________ 25, 5832 general counsel staff, GS-14, $21,960________________________  43, 920

Total ----------------------------------------------------------------------------- 103.838
Contract s m onitoring s ta ff :

1 project monitor, GS-15, $25,583_____________________________  25, 5832 monito r ass istants , GS-11, $13,309__________________________  26. 618
Total __________________________________________________  52,201

Payroll-budget st af f: 15 staff, at  average  of $10,000_________________ 150, 000



Adm inist rative suppor t s ta ff :
1 adm inis trat ive ass istant, GS-9, .$11,406______________________$11, 406
3 secre taria l-stenographers, GS-7, $9,053_______________________ 27,159
1 secretarial-clerical, GS-6, $8,153____________________________ 8,153
1 secre tarial -cleri cal, GS-5, $7,319____________________________ 7, 319
1 secretaria l-cler ical, GS-4, $6.544____________________________ 6, 544

Total  __________________________________________________  60,221

Total personnel compensation, nat ional boa rd________________ 612, 270

IV.—Regional Offices Personnel Compensation

& 1. regional board; members: 3 members, GS-17, $34,335__________ 103,005
1 Regional bo ar d; hearing  exam ine rs:* 6 hearing  examiners, GS-14,

1 Regional board ; legal st af f: 1 legal counsel, GS-14, $21,960_______ 21, 960

Regional board ; adm inis trat ive  support st af f:
1 adm inistra tive ass istant, GS-9, $11,046-------------------------------- 11, 046
1 secreta rial-stenographer . GS-7, $9,053----------------------------------  9, 053
1 secre taria l-cle rical , GS-6, $8,153----------------------------------------  8,153
1 secre taria l-cle rical , GS-5, $7,319__________________________  7, 319
1 secretarial-cleri cal. GS-4, $6,544--------------------------------------- 6,544

Total personnel compensation, 1 regional boa rd--------------------  298, 840

Total  personnel compensation, all regions---------------------------- 1, 494, 200

Att ac hm en t C—J udicial R eview  of P arole B oard Dec isi on s

II.R. 1595 explic itly provides for judicial  review of National  Board decisions, 
by vir tue of it s incorporat ion of the judic ial review provisions of the Adm inis tra
tive Procedure Act. (Section 4223). While judicia l review is somewhat circum
scribed,1 in larg e measure the review standard  set for all other adm inistra tive 
actions of the government is brought into  play  vis-a-vis the Paro le Board.

The impact on the  courts  of this act ion is very difficult to ascer tain.  T here  could 
be as  many as 5,414 cou rt appeals annually,2 o r the re could be considerably less.

1 S ec tio n 422 3 pr ec lu de s ju dic ia l review  of  de cision s m ad e by th e Boa rd  pu rs u an t to  
Se ct ion 4216(b )— th a t is . de cisio ns  co nc er ning  pa ro le  co nd it io ns , or  mod ifi ca tio ns  th er eo f 
(s hort  of de ni al  of  fo rf e it u re  of pa ro le  good  ti m e) . In  ad di tion . Se ct ion 4223  prec lude s 
ap pl ic at io n of 5 US C 705 , whi ch  au th or iz es  co urt s to  pr ov id e re li ef  pe nd in g review  of 
an  a ge nc y decis ion .

2 T he  f igu re of  5 .414 was  d er ived  as  fol lows :
Ad miss ions  to  F ed er al  pr ison s in  FY  ’71-----------------------------------------------  15, 959
Non  ad ult s (n ot co ve red by H.R . 16 276 )----------------------------------------------------- —1. 465
Pre -s en te nc e st ud y ca se s_________________________________________________  —1. 116
Par ole  revo ke es_________________________________________________________  —1. 442

A du lts ad m is si ons___________________________ -___ __ __ __ __ __ __ __ __ __ __ __ __ _ 11 .9 36
Of th es e 11.936. 9,477 we re  re gula r se nt en ce s— th a t  is , th ey  m ust  se rv e % of th e ir  

y se nt en ce  be fo re  th ey  are  el ig ib le  fo r pa ro le  co ns id er at io n.  Th e o th er  2,4 89  were “a ”
se ntencees , an d th u s im m ed ia te ly  el ig ib le  fo r pa ro le  co ns id er at io n.  In  an y given ye ar , 
ap pr ox im at el y % of  th e  re gula r se nten ce es  will  be el ig ib le  fo r co ns id er at io n,  ho we ver. 
Th us , you  ha ve  a to ta l nu m be r of peop le co ns id er ed  by th e Boa rd  an nual ly  o f : 2, 489  “a”
se nt en ce s, 6,200 re gu la r se nt en ce es  a nd  8,6 89  t o ta l.

Of thes e, ap pro xim at el y 25 %  wi ll rece ive pa ro le , le av in g 6.517 w ith de ni al s.  In  ad di
tion , th er e wi ll be 1,442 revo ca tio ns , plus  4,000 ad dit io nal  pri so ne rs  fro m pr ec ed in g ye ar s,  
of  whom  25 % wil l rece ive pa ro le , le av in g 3,0 00  denie d. Thu s,  a to ta l of  10 .95 9 in di vi du al s 
wi ll rece ive ad ve rs e de cision s. As su ming 80 % of  th es e ap pe al  to  th e N at io na l Bo ard,  th e 
N at io na l Boa rd  will  decid e 8.767 cas es.  Assum ing 80 % of th es e ap pe al , th e re  will  be 
5,414 co m pl ai nt s filed in  th e co ur ts .



This is not an overwhelming burden on the  fede ral dis trict courts,  in which 
134,686 cases were filed in fiscal yea r 1971, of which %, or 93,396 were civil in nature .

Attachment D—Section-by-Section Analysis, H.R. 1590, Parole 
Reorganization Act of 1973

SECTION 4 201 — BOARD OF PAR OLE ; STRUCTURE; M EM BE RS HIP ; ETC.

Reco nstitutes the U.S. Board of Parole  as an independent agency consisting 
of a National  Board  and  5 Regional Boards. (Subsection (a )) .

Provides for Pre sident ial appo intment of Board members, with  the advice 
and  consent of the Senate, and with  the caveat  tha t to the  extent feasible,  Board 
composition should reflec tt he racial and ethnic makeup of the  Federal prison 
population. (Subsect ion (b )) .

Provides fo ra  National Board of 7 members, w ith six-year terms, and a lim ita
tion of service on the Nat ional  Board to a maximum of 12 years.  (Subsection (c ) ).

Provides for 5 Regional Boards of 3 members each, with  six-year terms, and 
a limi tation of service on a Regional Board to a maximum of 12 years. (Sub
section (c ) ).

Provides for designation of th e Chairman of tlie Board of Parole  by the Pre si
dent, and designation  by such Chairman of the  cha irmen of the Regional Boards. 
Such Board Chai rman  and  Regional Board chairmen are to be appointed to a 
minimum of 2-year terms  and a maximum of 6-year terms. (Subsection (d )).

Prov ides  for the National Board setting the boundary lines of the Regional 
Boards. (Subsection (e )) .

Provides that  all members except the Chai rman  of the Board of Paro le are  
to be GS-17's, while C hairm an is to  be paid at the ra te  of Level II I of th e Execu
tive  Schedule. (Subsec tion ( f ) ).
Ex ist ing  Laic—18 V.8.C. 1/201

U.S. Board of Parole is a component of the Depa rtment of Justice.
Board consists of 8 members, appointed by the  Pres iden t with the advice 

and consent of the Senate.
Board Chairman is appointed by th e Attorney General.
Members are  appointed to 6-year terms, with no lim it on maximum years of 

service.
Members are  GS-17’s.

National  commission on reform of the Federal crimina l laics
Nothing.

Board regulations
Nothing.

SECTION 4202— POWERS AND DUTIES OF NATIONAL  BOARD

The National Board is empowered to :
(1) Estab lish genera l policies and rules.
(2) Conduct appel late review of Regional B oard ac tions.
(3) Hir e personnel.
(4) Enter  into  contracts .
(5) Accept free services.
(6) Request inform ation , data , and repo rts from other  Federal agencies.
(7) Arrange for othe r Federal agencies to perform functions.
(8) Request probation  officers and other indiv idua ls and agencies to 

provide supervision of. and assis tance to, parolees.
(9) Issue subpenas, subject to the  witness immunity  provisions of the 

Organized Crime Control Act. (Subsection (a ) ).
The  National Board is  au thorized to  delegate powers and functions to Regional 

Boards, except:
(1) Power to hire  hearing examiners.
(2) Power to set genera l policies and rules. (Subsection (b )).

Other Federal agencies  are  autho rized  to ass ist  the  Board. (Subsection (c )) .
Votes of the  National Board  are to be by a majority of members, except 

where  otherwise provided  by the  Act. (Administra tive appeals are not. by 
vir tue  of section 4217, required to l>e decided by a majori ty of the members.) 
Individual members’ votes as to adoptions of policy and inte rpreta tion s are  
to l>e made public. Subsection (d ) ).
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Exi stin g Law
The U.S. Board of Parole, as a con stituen t pa rt of th e Departm ent of Just ice,  

has such powers as i t derives from the Department.
Current IS U.S.C. 3651 authorizes the  Attorney General  to request prolmtion 

officers to act  as parole officers. The Attorney General has delegated this 
autho rity  to  th e Board.
National Commission on Reform of the Federal Criminal Laics

Nothing.
Board Regulations

Nothing.

SECTION 4203— POWERS AND AUTHORITY  OF REGIONAL BOARDS

The Regional Boards are  author ized  to conduct parole hearin gs, and such 
othe r duties as a re  prescribed. (Subsection ( a ) ).

Actions to be taken by the Regional Board  are  to be taken by majori ty vote 
of the members, unless  otherw ise provided. (Pa role  dete rmination hearings 
would not have to be decided by major ity  vote of the members, pu rsu an t to 
Section 4 20 7(a) ). (Subsect ion (b )) .

Authorizes any member or agent  of the Regional Board  to act for the  Regional 
Board, except when otherw ise provided by law. (Subsection  (c ) ).
Existing Laic

Currently , the U.S. Board of Parole is not regionalized. The  full Board is 
empowered to release people on i>arole, revoke parole, issue warrants , and  set 
conditions o f paro le.
National  Commission on Reform of the Federal Criminal Laics

Authorizes the  Board (not regionalized) to do same as under exis ting  law. 
Board Regulations

Nothing.

SECTION 4204— TIME  OF EL IGIBILITY  FOR RELEASE ON PAROLE

A p risoner subject to a “reg ular” sentence is eligible for cons idera tion for re
lease  on paro le af te r having served % of his sentence, or, in the  case of a pri 
soner sentenced to 30 years  or more, af te r serv ing 10 years of h is sentence. (Sub
section (a )) .

A prisoner as to whom a minimum sentence is prescr ibed is eligible for con
side ration for relea se on iwirole af te r having served that  judicially prescr ibed 
minimum. (Subsection (b )( 1 )) .

A prisoner as to whom no minimum sentence is prescribed, and who is sen
tenced to a so-called “ (a)  ( 2) ” sentence , is eligible for consideratio n for release 
on parole  no l ater  than 150 days af te r being imprisoned. (Subsection (b )( 2 )) .

A prisoner  who is reiinprisoned following revocation of his parole  is eligible 
for consideratio n for re-parole no la ter tha n 150 days af te r his reimpr isonment. 
(Subsection (c )) .
Existi ng Laic

As to priso ners  sentenced to “regular” sentences, 18 U.S.C. 4202 provides that  
they shall lx* eligible for release on parole af te r having served  % of the ir 
sentence, or, in the  case of a prisoner sentenced to 45 ye ars or more, a fte r having 
served 15 years.

Existing law is the  same as subsection (b )( 1) of H.R. 16276. 18 U.S.C. 4208 
(A )(1) .

Existing law is virtually the same as subsection (b )(2)  of H.R. 16276, excep t 
th at  exis ting law provides  that  the prisoner sentenced to an “ (a ) (2 )” sentence  
is immediately eligible for consideratio n for release, while subsection (b )( 2) of 
H.R. 16276 provides that  he is eligible no la te r than 150 davs  af te r impr ison
ment. 18 U.S.C. 4202(a)  (2 ).

Exis ting law is virtual ly the same as section 4204(c) of H.R. 16276 as to a 
prisoner  who has been reimprisoned af te r revoca tion of his parole , excep t th at  
under exist ing law he is immediately eligible for release  on parole, whereas  sub
section (c) provides that  he is eligible no late r than 150 days af te r reimpriso n
men t



National Commission on Reform of the Federal Criminal Laws
Offenders sentenced to less tha n 3 years ' imprisonment  are  eligible for con

side ration for release  on parole no later than 10 months af te r imprisonment. 
(Section 3401).

Offenders sentenced to less than 3 yea rs’ imprisonment  as to whom a minimum 
sentence is set are  eligible for consideration at least 60 days prio r to the  end of 
the ir minimum sentence. (Section 3401).

As to offenders sentenced to more than  3 y ears ' imprisonment , they shall  not 
be released  on parole during the first year  of their  imprisonment except in the 
most extra ord inary circumstances. (Section 3402).
Board Regulations

Nothing.
SECTION 4205— RELEASE ON PAROLE

The Regional Board shall release a prisoner when he is eligible for  release , 
provide d:

(1) He has subs tantial ly observed the  rules of the  ins titu tion ;
(2) There is a reasonable probabi lity th at  such prisoner  will live and 

remain  at  liber ty wihtout viola ting any criminal la w ; and
(3) There  is a reasonable probabili ty that  his release would be compatible 

with the welfare of society. (Subsection ( a ) ).
In  the case of a prisoner who has not been released on parole , he shall be re

leased  af ter  having served % of his sentence, or af te r 20 years  in the case of a 
sentence of 30 years or longer, unless the Regional Board  determines there is 
a high likelihood he will engage in conduct viola ting any criminal law. The 
cave at is tha t this  does not apply to “special dangerous offenders”, as defined 
by the Organized Crime Control Act. (Subsection (b )).

If  a prisoner has not yet served the minimum required, but  (1) there is a 
reasonab le probability that  he will live and rema in at  liberty with out  viola ting 
any criminal law, and (2) ther e is a reasonable probabili ty that  his release  
would not be incompatib le with  the  welfare of society, the  Board in its  discre 
tion can apply to the  court  for an adju stment in his sentence so as to make him 
eligible for consideration  for  release on parole . The court in its discretion can 
accordingly so order.
Existi ng Law

‘‘I t  it apjiears to the Board of Paro le from a report by the proper inst itut ional 
officers or  upon application  by a prisoner e ligible for release on parole, that  there  
is a  reasonable probability that  such p risone r wil live and remain at  liberty with 
out violat ing the laws, and if in the  opinion of the  Board  such release is not in
compatible  with  the we lfare  of Society, the Board may in its  discretion author ize” 
his release. 18 U.S.C. 4 203(a). In addition, the pris one r’s record must show that  
he has  observed the rules of the inst itut ion in which he is confined. 18 U.S.C. 
4202.
National Commission on Reform o f the Federal Criminal Laws

A prisoner eligible for release on parole shall be released unless the  Board is 
of the  opinion th at  his release should be deferred  be cau se:

(«) There is undue risk th at  he will not conform to reasonable conditions 
of p arole;

(&) His release at  that  time would unduly deprecia te the seriousness of 
his crime or undermine respect for l aw ;

(c) His release would have a substantially  adverse effect on inst itut ional 
disc ipline; or

(d)  His continued correc tional trea tment, medical care  or vocational or 
other tra ining  in the inst itu tion will substan tial ly enhance  his capacity to 
lead a law-ab iding life  if he is released at a lat er  date.  (Section 3402).

As to long-termers, they shall be released on parole a fte r having  served 5 years, 
or % of the ir sentence, whichever is longer, unless  the Board is of the opinion 
that  ther e is a high likelihood that  they would engage in fu rth er  criminal con
duct. (Section 34 02 (a)).

As to those prisoners who have not yet served their  minimum sentence, the 
court  shall have  the autho rity  to reduce an imposed minimum term to time 
served upon motion of the Burea u of Prisons. (Section 320 1(4 )).

(No te:  It  is very imp ortant to note that  the National Commission, in its revi
sion of sentencing, proposes a maximum sentence  of 30 years. Thus, in regard 
to long-termers, when the  Commission proposes release on the  s tandard of “high
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likelihood” of furth er  criminal conduct af te r having served 5 years or %, which
ever is longer, this  standa rd would come in to play no lat er  than  20 years, since 
the maximum sentence is 30 years. T his is the same a s sec tion 4205(b) proposes.) 
Board Regulations

Nothing.

SECTION 4200— FACTORS TAN EN INT O ACCOU NT:  INFORMATION CONSIDERED

Estab lishes tha t, in determining whe ther  a  p risoner shall be released on parole, 
the Regional Board shall consider those factors which the National  Board  estab 
lishes, by rule-making procedure, as the general facto rs to be considered in all 
cases, or  classes of cases, a s well as

(1) reports  and recommendations  of prison sta ff
(2) prior cr iminal record
(3) presen tence inves tigat ion report
(4) recommendation of the sentencing judge
(5) repo rts of physical, mental, o r psychiatr ic examinations
(6) such othe r addi tiona l relevant  info rmation  as is available,  including in

form ation  submitted by the  prisoner.
Existing Law

Nothing
National  Commission on Reform of the Federal Criminal Fates

Nothing
Board Regulations

The Bo ard co nsi ders:
The applicat ion submitted by the p risoner
His prison classification study  and all reports assembled by all the services 

which have been active in the development of the case, which may include the 
reports by the  prosecuting officer, the sentencing judge. FBI records, social agency 
reports, correspondence, etc.

All avai lable relevant  and per tinent  information, including information sub
mitted by intereste d persons. (28 CFR § 2.14).

Fo rfe itu re of p rison good time will be deemed to indica te that  the  p risoner has 
viola ted the  rules  of the institu tion to a serious degree, and parole will not be 
granted in any case in which such a forfei ture remains effective aga ins t the 
prisoner. Any withholding of good time shall be deemed to indic ate tha t the pris
oner has engaged in some less serious breach of the rules  of the inst itut ion, and. 
except in unusual circumstances,  a parole will not be gran ted in any such case 
unless an d until such good time has been restored. (28 CFR § 2.13).

(Note : In response to criticism, the Board has  now open li sted the  general  fac
tors  considered in its decision mak ing :

A. Sentence D ata :
(1) Type of Sentence
(2) Length of Sentence
(3) Recommendation of Judge, U.S. Attorney and  othe r responsible offi

cials
B. Fac ts and Circumstances  of the Offense:

(1) Mitigating and  aggravat ing  factors
(2) Activities following ar rest and prior to confinement, includ ing ad jus t

ment on bond or probation , i f any
C. P rio r Crimina l Record :

(1) Nature  and  pa tte rn of offenses
(2) Adjustm ent to previous probat ion, parole , and confinement
(3) Detaine rs

D. Changes in Motivation and Be havio r:
(1) Changes in a tti tud e toward  self  and others
(2) Reasons  underlying changes
(3) Persona l goals and descriptions of personal strengths or resources 

avai lable  to mainta in m otivation for law-abiding behavior
E. Persona l and Social History :

(1) Family and marita l
(2) Intell igence and education
(3) Employment and milit ary experience
(4) Leisure t ime



(5) Religion
(6) Physical and emotional  health

F. Insti tut ion al Exper ience:
(1) Prog ram goals and  accomplishments in areas :

(a ) Academic
(b) Vocational  education, train ing, or work assignments
(c) Recreation  and  leisure time use
(d) Religion
(e) Therapy

(2) General  Adju stm ent:
(a)  Inter-personal r elationships  with staff  and inma tes 
(ft) Behavior, including misconduct

G. Community Resources, Including Release Plan s :
(1) Residence, live alone, w ith family, or o thers
(2) Employment, t raining,  or  academic education
(3) Special needs and resources  to meet them

H. Use of Scientific Data and Tools :
(1) Psychological and psych iatric evaluations
(2) Pertin ent  dat a from the uniform paro le reporting  system
(3) Other statistic al data
(4) Standard ized  tests

I. Comments by Hearings Member of Exam ine r:
Eva luat ive comments supporting a recommendation, including his im

pressions gained from the hear ing.
(Rules of the U.S. Board of Parole, Jan uar y 1,1971, pp. 14-16.)

SECTION 4207— PAROLE DETERMINAT ION HEA RIN G TIME

Requires Regional Board  to conduct a hear ing when prisoner becomes eligible 
for  consideratio n for  release on parole, unless the pris one r’s record indicates 
he will he released  and therefore hear ing is unnecessary. Hea ring  is to be con
ducted by a panel of 3 individuals, with  a Regional Board  member p residing. The 
other 2 individual s can be fellow Board  Members or hear ing examiners. This 
panel has  the author ity  to make the  decision whethe r to gran t or deny parole. 
(Subsection (a )) .

In  the  case of a prisoner with  a minimum sentence, the  h earing shall  be held, 
whenever feasible, not la te r tha n 60 days prior to the  expirat ion of that  mini
mum sentence. In  the case of a prisoner w ith no minimum, the  hearing shall  be 
held, whenever feasible, not  la te r than 90 days af te r imprisonment (or reim
prisonment,  in the  case of a prisoner  reimprisoned following paro le revoc ation ). 
(Subsection (b )) .

Following the  first parole  hearing, subsequent hearings shal l be held  annually 
unt il the  p risoner is released (wh ether mandatorily or by parole ). (Subsec tion 
(c )) .
Exist ing  Law

Nothing as to who conducts  hearing, or when it  is held, or even whe ther  a 
hea ring is required or not.
National  Commission on Refo rm o f the Federal Criminal Law s

No requirem ents as to hear ings  being held, or as to who would hold them, were 
they held. Does requi re annual consideration of the  prisoner.
Board Regulations

Pri son er submits application for  release  on parole.  (28 CFR §2.12).  Regu lar 
hearing s are scheduled at  inst itut ions, to be held either by Board members or 
hea ring examiners.  The person who conducts the  hearing  cann ot make the de
cision alone, but  must submit a recommendation to the  Board for  final action. 
(28 CFR §2.15). The Board,  by special progress repor ts, or otherwise,  makes 
periodic reviews. (28 CFR § 2.21).

(No te:  The Board requ ires the  concurrence of 2 Board  Members in decisions 
concerning whe ther  or not  to gr an t parole. If  a prisoner does not receive parole  
at  his ini tial  hearing, and his term  is more t han  3 years, an inst itut ional review 
will be conducted some tim e with in the  next 3 years. Such review will be on the 
basis  of ano ther  hearing . If  he is again  denied, he may be set-off for as long as 
3 years, with  fu rth er  review whethe r by hearing or review of the file. In no case 
can a prisoner go fo r longer tha n 5 years without  a hearing.

In addition, the Board at  its  discretion may conduct a Washington Review 
Hearing  at  which attorney s, relat ives,  and other inte rested persons  may appear .
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Approval of the  request for such a hearing  is  based on receipt of s ignif icant  new 
information sufficient in the judgment of the  Board to jus tify  the  reopening o f 
the  case. A quorum of 2 members is required.

In special cases, decision rega rding parole is made by Board en banc—cases 
involving nat ional security, organized crime key figures, nat ional or unusual 
inte res t, ma jor  violence, long-term sentences.) (Rules of the  U.S. Board of 
Parole , Janu ary 1,1971).

SECTION 4208----PROCEDURE OF PAROLE DET ERMINAT ION HEA RIN G

Within a reasonable  time prior to the hear ing, the Regional Board  is to pro
vide the pris one r with wr itte n notice of the time and place of the  hearing, and 
make avai lable to him the files to be used by it  in making  its determina tion.  

™ (Subsection (a )) .
As to the  files to be made ava ilab le to the  prisoner, the Board may withhold 

any ix>rtion of any file, report, or oth er document wh ich :
(1) Is not r elev an t;

_ (2) Is a diagnostic  opinion which  might seriously dis rup t a program of
reh ab ili ta tio n;

(3) Revea ls sources of info rmation  which may have been obtained on a 
promise of confidentiality.

When the  Regional Board  does withhold such files, it  shall so sta te and  shall 
provide  the  prisoner with  wr itte n notice of its  findings that  either 1, 2, or 3 
applies, with reasons . Further,  it  shall  provide the substance of any such 
withheld  file, excep t when this would endanger, in the  opinion of the Board, 
the safe ty of any person other tha n the  prisoner. (Subsection (b )) .

The prisoner is allowed to consu lt wtih  his atto rney, and  by mail, or other
wise as provided by the Board, with  any other person, concern ing his forth 
coming hearing . He can be represented , if he chooses, by an attorney or othe r 
qualified person a t the  hearing. As to indigents,  at torn eys  will be appointed  by the 
cour t pur sua nt to the Criminal Jus tice Act. (Subsection (c )) .

The prisoner  is allowed to app ear  and test ify on his own behalf. (Subsection 
(d )) .

A ful l record of the  h earin g is kept, and  w ithin 14 days af te r the  hearing, the 
Regional Board shall  notify him in wr itin g of its dete rmination and furn ish 
him with  a wri tten notice sta tin g with particular ity  the  grounds on which  its 
dete rmination  was based, including a summary  of the evidence and information 
supporting the  Regional Board’s finding that  there is a reasonable probabil ity 
he will not live and  remain at  libe rty withou t violat ing any criminal law, or 
the re is a reasonab le probabili ty th at  his release would be incompatible  with 
the  welfare  of society, or that  he has not sub stantially  complied with the  rules 
of the  ins titu tion . Also, when feasible , the  Board  shall  advise  the  prisoner of 
what he ought to do to enhance his prospects for parole. (Subsection  (e ) ). 
Exi stin g L aw

Nothing.
National  Commission on Reform o f the Federal Criminal Laws

Nothing.
Board Regulations

Representation by counsel, or any other person, is not allowed. The hearing s 
are not open to the public, and the  records of such hearings are  confidentia l 

f  and shall not be open to inspection by th e p riso ner  o r by any other unauthorized
person. (28 CFR 5 2.16).

SECTION 4 20®----CON DITIO NS OF PAROLE

Direc ts B oard to impose conditions it deems reasonable necessary to ensure that  
parolee will lead a law-ab iding life or to ass ist  him in doing so. Directs Board 
to impose as a condit ion th at  the parolee not commit any criminal offense. (Sub
section (a )) .

Authorizes Regional Board to set as a condition th at  the parolee reside  in, or 
par tic ipa te in the program of, a  residen tial  community tre atm ent center. In the  
case of a parolee who is a drug add ict or a drug dependent person, author izes  
Board to set as a condition that  the parolee partic ipa te in a community supe rvi
sion program. If  the  parolee can derive no f ur ther  benefit f rom such program or 
residence, or if his residence  o r par ticipat ion  adversely affects other residen ts or 

28 -0 49 — 74-------18
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par ticipan ts, he can be term inated from it. Regional Board  is authorized to require paro lee to pay the costs of his residence. (Subsection (b )).
In imposing conditions of parole, the Regional Board is to consider th a t:(1) There  should be a reasonab le rela tionship  between the condition imposed and both the prisoner’s previous  conduct and his present capabil ities;(2) The conditions are  sufficiently specific to serve as a guide. (Subsection (c ) ).
Prisoner is given a certifi cate setti ng forth the condi tions of parole. (Subsection (d ) ).

Exist ing  Law
Paro lee is allowed, in the discre tion of Board, to return  to his home, or elsewhere, upon such terms  and conditions as the Board prescribes  .The Board can requ ire him to do the same as is provided in subsection (b) of Section 4209 of H.R. 16276. 18 U.S.C. 4203.

National Commission on Reform of the Federal Criminal Laws
The conditions of parole shall be such as the Board deems reasonab ly necessary to insu re tha t the  parolee will lead a law-abiding life or to ass ist  him in doing so. The Board shall provide as an explicit condition th at  the parolee  not commit ano ther crime. As conditions of parole  the Board may requ ire that  the parolee :(a)  Work fait hfu lly  at a suitab le employment  or faithfu lly  pursue a course of study or of vocational training th at  will equip him for suitable employment;

(b) Undergo available medical or psychiat ric treatm ent and rema in in a specified inst itut ion if  required  fo r t ha t p urp ose ;
(c) Attend or reside in a faci lity establ ished for the inst ruct ion, recreation  or residence of persons on probation  or parole;
(d) Support his dependents and meet other family responsibilit ies;(e) Refrain  from possessing a firearm, dest ruct ive device or other  dange rous weapon unless gran ted wri tten permission by the Board or the  parole officer;
(/ ) Refrain  from excessive use of alcohol, or any use of narcotics or of another  dangerous or abuseable drug withou t a prescript ion ;
(g) Repo rt to a parole officer at  reasonable  times as direc ted by the  Board or the parole officer;
(h)  Permit  the paro le officer to visit  him at  reasonable  times at  hi s home or e lsew here;
(i)  Remain within the  geographic limits fixed by the  Board, unless gran ted wri tten permission to leave by the Board or the parole officer;
(j ) Answer all reasonable inqui ries by the parole  officer and prompt ly notify the parole  officer of any change in address or employment;(fc) Satis fy othe r conditions reasonably  rela ted to his rehabilita tion.  

Board  Regulations
It  is the general rule that  a parolee may travel outside his supervis ion dis tric t only with  the prior approval of the  Board. (28 (’FR §82.28) . All parolees shall make such reports as may be required . (28 CFIt § 82.29).

SECTION 42 1 0 — JURISD ICTIO N OF BOARD OF PAROLE

Except as otherwise provided, the jurisdict ion of the Board term inates no la ter tha n the date on which the individual’s maximum term for which he was sentenced expires, except that  jurisdic tion  shall term ina te sooner to the extent parole good time is accrued, and. in the case of man dato ry releases, 180 days prio r to the expiration of the  maximum term for which he was sentenced. (Subsection  (a )) .
Parole runs concurrently with any othe r parole or probation. (Subsection (b )) .In the  case of a parolee who inten tionally refuses or fail s to comply with any reasonable request, order, or wa rra nt of the Regional Board, jurisdiction of the Board may be extended for the period of his noncompliance. (Subsection (c )).In the case of any parolee imprisoned pur suant to another  sentence during his parole, the jurisdic tion of the  Board may be extended for  a period equal to the  period of his impr isonment. (Subsection (d )) .
As to any prisoner sentenced before Jun e 29. 1932. the  prisoner’s parole  shall be for  the  remainde r of his term,  less prison good time allowances.

Existi ng Law
The parolee receives no c redit for “clean street time”. 18 U.S.C. 4205.

5



National Commission on Reform o f the  Federal Criminal L aws
The parolee receives credit  for “clean street time ’’. In addit ion, the period 

of parole shall run concurrently with  any Federal , Stat e, or local jail , prison or 
parole term for another  offense to which the parolee becomes subject  during his 
period of parole.
Hoard Regulations

Board’s jurisdic tion can he extended so long as the paro lee has failed to pay 
any fine imposed upon him by the committ ing court. (28 CFR § 2.31).

SECTION 4211— PAROLE GOOD TIME

A parolee whose record shows th at  he subs tant ially observed his conditions of 
parole  receives deductions  from his parole  term, computed as follows:

(1) 5 days for each month  of parole, if his parole period is more tha n 6 
months but  less tha n 1 y ear;

(2) 6 days for each month of parole, if his parole  term is more than  1 year 
but less th an 3 ye ar s;

(3) 7 days for each month of parole, if his parole  term is more than 3 
year s but less than 5;

(4) 8 days for each month  of parole, if his parole term is more than 5 years 
but less than  10 yea rs ;

(5) 10 days for each month  of parole, if his parole term is 10 years or 
more. (Subsect ion (a )) .

Paro le good time may be forf eited or withheld, pur sua nt to a parole modification 
hearing. (Subsection (b )) .

Parole  good time forfe ited or withheld may be restored by the Regional Board 
at  any time.
Existi ng Law

While prisoners who are incarce rated earn prison good time according to the 
same formula provided in Section 4211 of II.R. 16276, a s well as ind ustrial  good 
time, parolees  do not receive c red it fo r paro le good time.
National  Commission on Reform  of the Federal Criminal L aws

Nothing.
Board Regula tions

No credit for good time is  allowed. (28 CFR § 2.30).

SECTION 4 2 1 2 — EAKLY TERM INA TIO N OR RELEASE FROM CONDITIONS OF PAROLE

Upon its  own motion, or upon peti tion  of a parolee, the Regional Board is 
authorized to term inate its  jur isd icti on as to a parolee, or to release a parolee 
from any condition of parole.
Existi ng Law

Nothing.
National  Commission on Reform of the Federal Criminal Laws

The Board  may discharge the parolee from supervision or release him from one 
or more conditions at  any time  af te r the  exp iration of one yea r of successful 
parole if warranted by the conduct of the parolee and the ends of justic e. It may 
modify his parole  conditions a t any time.
Board Regulations

When the  Board  shall have modified the reporting requ irem ent of a parolee 
and a period of a t least one y ear  shal l have passed s ince the modification occurred, 
the  Board may order t ha t the parolee be released from a ll supervis ion. He may be 
rein sta ted  to supervision, or revoked, at  any time prio r to the expirat ion of his 
sentence, however. (28 CFR § 2.42).

SECTION 4 2 1 3 — ALIEN S

Authorizes Regional Board  to release an alien  prisoner who is subject to de
port ation when released, on condit ion th at  he lie deported . Such prisoner, when 
released , is delivered to the immigrat ion officials.
Exi stin g Law

Section 4213 of II.R. 16276 is the  same as cur ren t 18 U.S.C. 4204.



National Commission on R eform of the Federal Criminal Laws
Nothing.

Board Regulations
Alien prisoners who are  deemed fit for release  into community supervision h.v the Board, even though they may eventua lly be deported, may be paroled, provided that  immigration authoriti es are  notified. (28 U.S.C. §2.10) .

SECTION 4 2 1 4 — PAROLE MODIFIC ATION AN D REVOCATION

Authorizes Regional Board to modify or revoke parole. (Subsec tion (a )) .Precludes any order of parole  revocation or modification from extending beyond the termination of the  Board’s jur isdic tion over the parolee. (Subsection 
(b )) .

Provides the penalties for  techn ical violation of parole, where such violation  is not frequent or serious  :
(1) Intensifica tion of parole supervision and r eportin g;
(2) Additional conditions of  parole  imposed;
(3) Parole good time be forfe ited or withheld. (Subsec tion (c )) .

In the case of a parolee who has  been convicted of a criminal offense, or whose violations of parole  are  freq uent or serious, his parole  may be modified, or it  may be revoked—e.g., he may be reimprisoned. (Subsection  (d )) . 
Exist ing  Law

Provides for revocation of parole—e.g., modification of conditions of parole  or reimpr isonment, with the revokee receiving no credit for the time he has served  on parole. In othe r words, the  ju risd iction over him is in effect extended. For  example, if a man is sentenced to 10 years  in prison, paroled af te r 4 years, 
and serves  2 years on parole, he would only have 4 more years to go on parole. But, if he is revoked af te r the 2 years,  he may be reimpr isoned  for 6 more years—e.g., he receives no credit for  the 2 years he served on the street. He may be re-paroled,  of course. 18 U.S.O. 4207.
National  Commission on Reform o f the  Federal Criminal Laws

If the  parolee violates a condition of parole, his conditions may be enlarged or modified, or, if such is not appropr iate , he may be reimprisoned. If reimpris- oned, he does receive c red it for his time on the s tree t. lie  a lso does get c redit for time done on ano ther sentence—tha t is, his parole does run concurrently with any other sentence imposed while he was on parole. (Sections 3403, 3405). 
Board Regulations

Nothing.

SECTION 4 2 1 5 ---- PAROLE MODIFICATION AND  REVOCATION PROCEDURES

If  the re is probable  cause  to believe that  a parolee has violated a condition, or the re is probable cause to supp ort the term inat ion of his assignment to a cen ter or program (to which he was assigned as a condition of paro le),  the Regional Board may (1) orde r him to appear before it, or (2) issue a warrant and tak e him into  custody.
If a parolee is charged  with a crimina l offense, this charge constitute s probable cause. In such case, issuance of the order to appear  and take into custody may be suspended pending disposition of the charge.  (Subsection (a )) .Any ord er or w arr ant issued is to provide the following:

(1) the conditions of parole al leged to have been v iol ate d;
(2) the time, date, place, and  circumstances  of the  alleged violation ;(3) the parolee’s ri ghts ;
(4) the time, da te, and place of the scheduled he ar ing;
(5) the possible actio n which may be taken by the  Regional Board. (Subsection (b )) .

An order or wa rra nt  shall  be issued as soon as practicable. It  shall be issued by one or more Regional Board  members. Imprisonment of the parolee shall  not be deemed grounds for de laying  its  issuance. (Subsection (c ) ).
Any Federal penal or correctional officer, or any officer authorize d to serve criminal process, to whom a wa rra nt is issued, is directed to take the parolee and return  him to the  custody of the Regional Board, or to the Bureau of Prisons if the  Regional Board so directs.  (Subsect ion (d ) ).
An alleged parole  violator  or program terminee who is reta ken  can be re- imprisoned if the Regional Board  determines, by means of a prel iminary hearing
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a t which  th e pa ro le e is all ow ed  to  te st if y,  th a t th er e is su bst an ti a l re as on  to  
be lieve  th a t he  wi ll no t appear fo r hi s he ar in g,  or th a t he  const it u te s a  da ng er  
to  h im se lf  o r to  o th er s.  ( Su bsec tio n ( e ) ).

P ri o r to th e m od if lc at io n/ re vo ca tion  he ar in g,  th e Re gion al  Boa rd  may  imixjse 
such addit io nal  co nd iti on s on th e pa ro le e as  it  de em s ne ce ssary.  (S ub se ct ion 
( f ) ) .

If  an  al lege d pa ro le  vi ol ator , or te rm in ee  from  a pr og ram, co nt es ts  th e fa ct  
of  th e  vi ol at io n,  or  th e pr op ri et y of  th e te rm in at io n,  a hea ri ng  is to be he ld 
w ith in  30 da ys of  th e is su an ce  of  th e ord er  to  ap pe ar , o r hi s be ing re ta ken  
in to  cu stod y.  The  hea ri ng is to  be loca l an d is  to  be co nd uc ted by a t le ast  one 
mem be r of  th e Re gion al Bo ard.  I f  th e pa ro lee is  in  pr iso n,  th e hea ri ng  sh al l 
be co nd uc ted th er e,  or  a t a nea rb y si te  a t wh ich  he  ca n ap pe ar . I f  th e Reg iona l 
Boa rd  fin ds by a pr ep on de ra nc e of  th e ev iden ce  th a t he  did  comm it th e viol at ion,  
or  th a t his te rm in at io n  from  a pr og ra m  was  pr op er , it  ca n mod ify  o r rev oke 
his  pa ro le . (S ub se ct ion (g ) ) .

Th e m od if lc at io n/ re vo ca tion  h eari ng  in cl ud es  t he  fo llow in g:
(1 ) pr op er  an d tim ely oppor tu ni ty  fo r th e  p ar ol ee  to  ex am in e th e ev ide nc e 

again st  h im ;
(2 ) re pre se nta tion  by co unsel, un le ss  w aive d by th e par ole e;
(3 ) op po rtun ity fo r th e  par ol ee  to  a ppear a nd t e s ti fy ;
< 4) op po rtun ity to su bp en a w itn es se s an d to  co nfr ont an d cros s-ex am ine 

w it nesse s;
(5 ) m ai nt en an ce  of  a reco rd  of th e  he ar in g.  (S ub se ct io n (h ) ) .

As to  a iKirolee  wh o ha s bee n co nv ic ted of  a cr im in al  off ens e, or  do es  no t con 
te st  hi s mo di fic ati on  or  revo ca tio n,  no  fu ll  hea ri ng  sh al l be  he ld . B u t th e pa ro lee 
sh al l be all ow ed  to  ap pea r a t a di sp os it io na l hea ri ng  co nd uc ted by a t le ast  one 
mem be r of th e Reg iona l Boa rd , to  det er m in e w hat  di sp os it io n sh al l be mad e of 
th e pa ro lee.  (S ub se ct ion ( i ) ) .

W ithi n 14 da ys  of  th e  m od if lc at io n/ re vo ca tion  he ar in g,  or th e di sp os it io na l 
he ar in g,  th e Re gion al Boa rd  sh al l in fo rm  th e pa ro le e in  w ri ti ng  of  it s fin din g 
an d disp os iti on , st a ti ng  the  r ea so ns  th ere fo r w ith  p art ic u la ri ty . (S ub se ct io n ( j ) ). 
E xis ti ng  La w

A w a rr a n t to  re ta ke a vio la to r is  to  be  issu ed  only by  a t le as t one mem be r of 
th e  Boa rd . I t  sh al l be issu ed  w ithin  th e max im um  te rm  or  te rm s fo r which  the  
in div id ual  w as  sen tenc ed . 18 U.S.C.  4205.

Th e w arr an t is  de liv ered  to  a co rr ec tiona l officer , or an y o th er Fed er al  officer  
au th or iz ed  to  se rv e cr im in al  process, an d is  ex ec ut ed  by th e re ta k in g  of  th e vio 
la to r and re tu rn in g  h im  to pr ison . 18 U.S .C. 420(5.

A vio la to r is au th ori ze d to  appear be fo re  th e Boa rd , a mem be r th er eo f, or  an  
ex am in er . Th e Boa rd  ma y then , or a t an y tim e in  it s di sc re tion , te rm in ate  th e 
pa ro le , or  mod ify  th e te rm s an d co nd it io ns  ther eo f. 18 U.S.C. 4207 
Nat io na l Co mm iss ion on Re for m,  of  the Fed er al  Criminal  La res

Th e po wer  of th e Boa rd  to  revo ke  pa ro le  s ha ll  be ex tend ed  beyond  th e  t e rm in a
tio n of  th e  B oa rd ’s j uri sd ic tion whe n su ch  ex tens io n is  re as on ab ly  ne ce ss ar y fo r 
th e  ad ju dic at io n  of  m att ers  a ri si ng  be fo re  th e te rm in at io n, pr ov id ed  th a t som e 
af fi rm at iv e m an if es ta tion  o f  an  in te n t to  co nd uc t a re vo ca tion  heari ng  occurs 
p ri or to  th e te rm in at io n of  ju ri sd ic tion  an d th a t ev er y re as on ab le  ef fo rt is  ma de  
to no ti fy  th e pa ro le e an d to  co nd uc t th e hea ri ng  pri or to  te rm in at io n. (Sec tio n 
3405 ).
Bo ar d Reg ul at io ns

Th e s ta ndard  fo r issu an ce  of  a w a rr a n t is  “s at is fa cto ry  ev iden ce ”. (28 CFR  
§2 .3 5) .

In  th os e in st an ce s whe re  th e pri so ner  is se rv in g in  an  in st it u ti on  on a new 
sent en ce , th e w arr an t ma y be plac ed  th ere  as a det ai ner . The  pri so ner  sh al l be 
ad vi se d th a t he  may  co mmun icate w ith  th e B oa rd  re la ti ve to  di sp os it io n of  th e  
w arr an t.  W he re  th e fa ct s mer it,  th e  B oa rd  sh al l di re ct  a mem be r or a  des ig na te d 
ex am in er  to  co nd uc t a di sp os it io na l in te rv ie w  a t th e  in st it u ti on . A t su ch  in te r
view, th e pr is on er  may  be re pr es en te d by  co unsel of  h is  ow n ch oice  and  may  
ca ll w itn es se s in  hi s own  be ha lf , prov id ed  he  bea rs  th e ex pe nses . He sh al l be 
given tim ely no tic e of  th e di sp os it io na l in te rv ie w  an d it s pr oc ed ur es .

Fo llo wing th e  in te rv ie w , th e B oa rd  m ay  ta ke  an y appro pri a te  ac tion re la tive 
to th e w arr an t.  The  di sp os it io na l in te rv ie w  may  be  co ns true d as a  re vo ca tion  
he ar in g in  th os e ca se s whe re  th e  B oa rd  do es  no t w ithdra w  it s  w a rr a n t bu t de 
te rm in es  th a t th e  vi ola to r te rm  sh al l be gin to  ru n  co nc urr en tly  w ith  th e  ne w 
sent en ce s th en  be ing se rved . (28 C FR  § 2 .37) .



266

A parolee retak en shall, while being held in custody  awaiti ng possible reimprisonment,  he afforded a prel iminary interview by an official designated by the Board. Following receipt  of a summary or digest of this  interv iew, the Board 
shall  afford the prisoner an opportunity for him to app ear  before  it, a member thereof, or an examiner. If the prisoner  requests  a local hearing  prio r to retu rn to a Federal inst itut ion in orde r to fac ilit ate  the  retention of counsel or the 
production of witnesses, and if he has not been convicted of a crime committed while on parole, and if he denies the violation, he shall be af forded a local revo
cation hearing. Otherwise, his hearing  shall be at  the  ins titu tion to which he is returned . (28 CFR § 2.39).

Representa tion by counsel and appearance by volun tary  witnesses are  allowed 
at  the revocation hearing, provided that  the viola tor arranges for such. (28 CFR §2.41).

SECTION 4216— APPEAL S

A prisoner denied release  on parole, a prisoner whose parole has been revoked, 
and a parolee whose good time has  been forfe ited or with held  can pursue an adm inis trat ive appeal. To do so, he must submit his appeal  pape rs within 45 
days of being informed of the  adverse action. The appeal is to he decided by no less than 3 National  Board members, who must decide within 60 days. The prisoner is allowed represen tation by counsel, either reta ined  or appointed. (Sub section ( a ) ).

A prisoner may appeal  conditions,  or modifications thereof, by submitting  appeal papers  within 45 days of the  adverse  action. The appeal  is to be decided 
by no less than  2 National Board members. No provision for counsel is made. 
Exist ing  Law

Nothing.
National Commission on Reform of tlic Federal Criminal Laws

Nothing as to a dminis trat ive  appeals.
Board Regula tions

‘•Washington Review Hearings" may be held, at  discret ion of Board, at which attorney s, relatives, and other interested persons  may appear. Except  in extraord ina ry circumstances, such hearings will not be held  within 90 days af te r a previous hearing concerning the prisoner. 2 members constitu te a quorum. (28 CFR § 2.22).
The Board may review cases upon the receipt  of any new information of substanti al significance. (28 CFR § 2.16). (Such review may be made pursuant to a request by the prisoner  or a responsib le person ac ting in his  behalf.)
(Note : The Rules of the U.S. Board of Parole also provide  for appel late review en banc, on the motion of 2 members, or upon the receipt of new and significant  information in a case involving national  securi ty, a key organized crime figure, nat ional or unusual inte rest , majo r violence, or long-term sentences. Such review is discre tionary w ith the B oa rd).

SECTION 4217----FIXING  ELIGI BIL ITY  FOR PAROLE AT TIM E OF SEN TENCING

Authorizes sentencing judge to e ithe r:
(1) sentence prisoner to a minimum term, which shall not be more than % of the maximum, and af ter having served which, he shall be eligib le for pa ro le ; or
(2) specify th at  the  prisoner will be eligible for  paro le whenever the 

Board determines. (Subsection (a )) .
Authorizes court to commit defe ndant to Attorney General  for study to deter

mine wha t sentence to impose. The resu lts of such stud y to be furnished  to tin? cour t within 3 months, or, if the  cour t gran ts add itional  time (not to exceed 3 mon ths) , within  6 months. (Subsection (b )) .
Directs the Director of the  B ureau  of Prisons to conduct a study of  the  prisoner once he has been sentenced. ( Subsection (c )) .

Ex isti ng Law
Section 4217 of II.R. 16267 is the same as  exist ing 18 U.S.C. 4208.

National Commission on Reform  of the Federal Criminal Laws
Nothing relevant for purposes of II.R. 16276.

Board Regulat ions
Nothing.



SECTION 4218— YOUNG ADULT OFFENDERS

Authorizes  sentencing youths aged 22-25 under Youth Correc tions Act, if the 
court finds th at  such will benefit from trea tment  under t ha t Act.
Existi ng Law

Section 4218 of II.R. 16276 is the same as 18 U.S.C. 4209.
National  Commission on Re form  of the Federal Criminal Laws

Nothing releva nt to II.It. 16276.
Board Regulations

Nothing.

SECTION 41 1 9 — WARR ANTS TO RET AKE CANA L ZONE VIOLATORS

Authorizes  those authorized to serve criminal process to execute wa rra nts  is
sued by tlie Governor  of the  Canal Zone for reta king of parole violato rs, to execute 
such wa rra nts  by taking the  prisoner and holding for return  to the Canal Zone. 
Existi ng Law

Section 4219 of II.It . 16276 is the sam e as exis ting  18 U.S.C. 4210.
National Commission on Reform of the Federal Criminal Laws

Nothing.
Board Regulations

Nothing.

SECTION 4220----CERTAIN PRIS ONERS  NOT ELIGIBLE FOR PAROLE

Savings Provis ion to ensure that  noth ing in II.It.  16276 shall be cons trued  to 
provide t ha t any prisoner shall be eligible for parole if he is ineligible  under any 
othe r provision of law.
Exi stin g Law

Nothing.
National Commission on Reform o f the  Federa l Criminal Laws

Nothing.
Board Regulations

Nothing.
SECTION 4221— TR AIN ING  AND RESEARCH

Directs Nat iona l Board to :
(1) Collect data  ;
(2) Disseminate d a ta ;
(3) Publi sh d a ta ;
(4) Conduct research ;
(5) Conduct regional semin ars and workshops for paro le workers ;
(6) Conduct t rainin g programs  for parole workers ;
(7) Develop techn ical tra ining programs  to aid in the development of 

sta te and local train ing  programs fo r parole workers .
Exi stin g Law

Nothing.
National Commission on Refo rm o f the Federal Criminal Laics

Nothing.
Board Regulations

Nothing.
SECTION 4222— AN NU AL  REPORT

Direc ts Board to report annually to Congress.
Exi stin g La w

Nothing.
National Commission on R eform of  the Federal Criminal Laws

Nothing.
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Board regulations
Nothing.

SECTION 4 2 2 3 — AP PLICAB ILITY OF AD MINI STRA TIV E PROCEDURE ACT

Makes the Adm inist rative Procedure Act (5 U.S.C. § 551 et seq) applicab le 
to the  Board of Parole, with  cer tain exceptions. Thus, the APA applies as  follows :

Section 551, title d “Definitions” applies, thereby defining the Board of Parole 
as an  agency with in the meaning of the APA.

Section 552, tit led “Public inform ation ; agency rules, opinions, orders, records, 
and proceedings” applies, w ith one exception.

This  section requires that  each agency sta te and publish  in the Federal 
Reg iste r an organizat ional  description, a state men t of its operation , its rules 
of procedure, and substantive rules  it has adopted, and stateme nts of genera l 
policy or in terp reta tion s of general applicabil ity it has adopted.

The section furth er  requires th at  the agency shall make avail able  for public 
inspect ion and copying: final opinions made in the adjudicatio n of cases, includ ing 
concurring and dissen ting opinions; statements of policy and interpreta tion  
adopted by the agency hut not published in the  Federal Regis ter : and adm inistra
tive manuals  and inst ruct ions  to staff  that  affect a member of the public. The 
agency is au thorized to delete ident ifying  de tails  to protect aga inst unw arra nted  
invasions of privacy.

Section 552 furth er provides th at  certain matter s are  not covered by the 
section—e.g., matter s kept secre t in the inte res t of nat ional defense or foreign 
policy ; mat ters  rela ting solely to inte rnal  personnel ru le s; matter s specifically 
exempted from disclosure by st a tu te ; trade secre ts and  commercial or financial 
information obtained from a person and privileged or confide ntia l; inter-agency 
or intra-agency memos or lett ers  which would not be available  by law  to a par ty 
othe r than an agency in litig ation with  the age ncy ; personnel and medical files, 
and similar  files the disclosure  of which would c ons titu te a clearly unw arra nted 
invasion of pr iva cy ; investiga tory  files compiled for law enforcem ent purposes, 
except to the  extent avai lable  by law to a par ty other tha n an agency ; matter s 
contained in or rela ted to examination, operating, or condition reports prep ared  
by, on behalf  of, or for the use  of an agency responsible  for the  regulation or  super
vision of financial in sti tu tio ns ; and geological and geophysical inform ation and 
data .

One section of Section 552 has  been made specifically not applicable to the 
Board of Paro le—th at is subsection (4) of Section 552 of the APA, which requires 
tha t an agency h aving more t han  one member shall mainta in and make avai lable  
for public inspect ion a record of the final votes of each member in every agency 
proceeding.

Section 553, title d “Rule-making,” has been made applicable to the Board of 
Parole. This section requires that  general notice of proposed rule-making shall 
be published in the Federal  Register. After such notice is given, interested 
par tie s shall have an opportunity  to submit wri tten data , views, or arguments 
with respect to the proposed rule, and, in the discretion of the agency, may be 
allowed to provide an oral presentation.

Section 553 erects some exceptions to the requirement for  giving not ice of pro
posed rule-making—tha t is, in the case of int erp retative rules, general state ments 
of policy, rules of agency organization, procedure or pra ctice; or when the 
agency for good cause finds th at  notice and public procedure  thereon are im
pract icable . unnecessary, or con trary to the public inte res t. Subsection (b) of 
Section 4223 of H.R. 1627G specifically with draw s this exception with regard to 
“general state ments of policy.” thereby requ iring  th at  in all cases of general 
sta tem ents of policy, notice  of a proposed rule must  be given by the Board. (A 
rule  is defined by Section 551 of t he  APA as  meaning “the whole or a part of an 
agency stateme nt of general or p art icu lar  applica bility and fut ure  effect designed 
to implement, interpre t, or prescribe law or policy or describ ing the organization, 
procedure , or practice requirements of an agency and includes the approva l or 
prescript ion for  the  fut ure  of rate s, wages, corporate or financial stru ctures  or 
reorganizations thereof, prices,  facili ties, appliances, services  or allowances 
therefo r o r of valua tions, costs, o r accounting, or pract ices liearing on any of the 
foregoing.” )

Section 554 of the APA, titled “Adjudications.” is made not applicable to the 
Board of Parole.

Section 555 of the APA. title d “Ancillary Matter s,” is made not applicab le to 
the Board  of Parole .
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Section 556 of the APA, tit le "H ea rin gs ; presid ing employees, powers and 
du tie s; burden of proo f; evidence; record as basis of decision,” is made not 
applicable to  the  Board of Parole.

Section 557 of the  APA, title d “In itial dec isions; conc lusiveness; review by 
age ncy ; submissions by pa rt ie s; contents of decisions; record,” is made not 
applicable to the B oard  of Parole.

Section 558 of the  APA, titled “Imposition of sanctio ns;  dete rmin ation of 
appl icat ions  for lice nse s; suspension, revocation , and exp irat ion of licenses." is 
made applicable  to the  Board of Parole, altho ugh in fac t most of thi s section, 
concerning licenses, is irre leva nt as to the Board. This section does provide t ha t 
a sanction may not  be imposed or a subs tant ive rule or order issued except 
with in jur isd icti on delegated to the agency and as autho rized  by law.

A  Section 559 of the  APA, titled “Effect on othe r la w s; effects of subsequent
P  sta tut e,” is made applicable to the  Board of Parole. This section provides that

it, and  various  oth er procedural sections, do not limit or repea l add itional re
quirements imposed by sta tut e or otherwise  recognized by law. In addition, 
except as otherwise required by law, requirements or privileges rela ting to evi- 

.  dence or procedure apply equally to agencies  and persons.
"  Section 701 of the APA, t itled “Applic atio n: definitions,” is made applicable to

the Board of Parole. This  section defines the Board as an agency with in the 
meaning of ch apter 7 of T itle  5, which is titled “Judicial  Review.” By so defining 
the  Board, cha pter 7 is made applicable excep t to the exten t th at  sta tut es pre
clude judicial review, or tha t agency action is committed to agency  discre tion 
by law.

Section 702 of the APA. titled “Right of review,” is made applicable  to the 
Board of Parole. This section provides that  a person suffering legal wrong 
because of agency action, or adversely affected or aggrieved by agency action  
with in the meaning of a relev ant sta tute, is enti tled to judicial  review thereof.

Section 703 of the  APA, titled “Form and venue of proceeding,” is made 
applicable to the Board of Parole. This  sect ion provides t ha t the form of proceed
ing for judicia l review is the special sta tut ory review proceeding relevant  to 
the subject ma tte r in a co urt specified by s ta tu te  or, in the absence or  inadequacy 
thereof , any applicable form of legal action,  in a cour t of competen t ju risd iction.

Section 704 of the APA, titled “Actions reviewable,” is made applicable to 
the  Board  of Parole. This provides that  agency  action  made reviewable by 
statute and  final agency action for which ther e is no other adequa te remedy in 
a cour t are  subject to judicial review. A prelimina ry, procedural, or intermediat e 
agency a ction  o r ruling not d irect ly reviewable is subject to review on th e review 
of the final agency action.

Section 705 of the APA, tit led  “Relief pending review,” is made not applicable 
to th e Board of Parole.

Section 706 of the  APA, titled “Scope of review,” is made applicable  to the  
Board of Parole, with  the  exception of Subsections (2) (E) and (F) of Section 
706, which are made specifically not appl icable to the Board. This  section pro
vides tha t, to the extent  necessary  to decision and when presented, the  rev iewing  
court shall  decide all relevant questions of law. inte rpret constitu tional and 
sta tutory  provisions, and determ ine the meaning or applicabi lity of t he term s of 

i an  agency action. The reviewing court s ha ll :
(1) compel agency action  unlawfully withheld or unreasonably  delayed: 

and
(2) hold unlawfu l and set aside  agency action,  findings, and conclusions 

found to be—
T (a) arbit rary , capricious, an abuse of discretion, or otherw ise not in

accordance  w ith la w ;
(b)  con tra ry to cons titut iona l right, power, privilege, or imm uni ty:
(c) in excess of sta tutory  author ity , jurisdiction, or limi tations, or 

sho rt of sta tu tory  r igh t;
(d)  withou t observance of nrocedure  required  by law.

In making such determinations, the  court shall  review the whole record or 
those pa rts  of it cited by a par ty, and due accoun t is to be taken  of the  rule  of 
prejudic ial erro r. (Subsec tion (a )) .

Deletes the exception which section 553 of  the APA erects, whereby general 
notice need not be given as to genera l statements of policy. (Subsection (b )) .

Deletes f rom the ambit  of jud icial  review decisions made by the  Na tional Board 
concerning conditions of parole or modifications of conditions involving  inte n
sification  of supervision or addi tional conditions. (Subsection (c )) .



Exist ing  Law  
Nothing.

National  Commission on Re form  of the Federal  Criminal La ics
Provides for judic ial review only as to the  denia l of constitu tional righ ts or

procedural rights conferred by statute , regulation , or rule.
Board Reif illations 

Nothing as to review.
As to disclosure of records, provides that  the  following  principles rel ating to 

the confidentia lity of parole  records shall be fol low ed:
Dates  of sentence and commitment, paro le eligibi lity dates , mandatory 

release dates, and date s of term inat ion of sentence  will be disclosed in 
individual cases upon proper inquiry by a par ty in interest .

Whether an inmate is being considered  for  parole, has been granted  or 
denied parole, and if gran ted parole, the effective date set by the Board, 
may be disclosed by the Board  in its  discretion  whenever the  public inte res t 
is deemed to requ ire it.

Who, i f anyone, has supported an application for  parole  may be revealed 
at the Board’s discretion  only in the most except ional circumstances, with 
the express approval of such person(s ), and af te r a decision to gra nt parole  
has been made.

Other  m atte rs conta ined in parole records  will be held  stri ctly  confidential 
and will n<Jt be disclosed to unauthorized persons. (28 CFR §2.48).

The Board  deems i tse lf not covered by the Adm inis trat ive Procedure Act.
SE CT IO N 4 2 2 4 — D EFIN IT IO N S

Defines “prisoner” for  the  purposes of thi s chap ter, concerning the Board of 
Parole, as being a Federal prisoner other tha n a juven ile delinquent or a com
mit ted youth offender. (Subsect ion (a )) .

Defines “parolee” to mean any prisoner released on parole or released pu r
suant to mandato ry release. (Subsection (b )) .
Exi sting Law

Existing  law confines the application of Chapter 311, the chapter  concerning 
parole, to non-juvenile  delinquents (who are  dea lt with  under chap ter 403 of 
Titl e 18) and non-committed youth offenders (who are  dea lt with under chapter  
402 of Title 18). That is. e xisting law and the definition provided in Subsection 
(a) of Section 4224 of H.R. 16270 a re in agreement.

Section 4164 of Title 18 specifies that  a prisone r released pur sua nt to man
datory release  shall be deemed as if released on parole. Thus, subsection (b) 
of Section 4224 of H.R. 16276 maintain s exis ting  law.
National  Commission on Reform of the Federal Criminal Laws

Nothing.
Board Regulations

Nothing.
SE CT ION 1 0 2 ----CO NF OR MIN G A M END M EN TS

SEC. 102(a) (1 )—Amends 5 U.S.C. § 3105, titl ed “Appointment of hearing  ex
amin ers,” to enable the appointment of hea ring  exam iners for the purposes  pre
scribed by H.R. 16276.

SEC. 10 2( a) (2 )—Amends 5 U.S.C. §5314. titl ed “Posi tions at level HI,” to 
include the position of chairman  of the Board of Parole  as a level II I appointee 
for compensat ion purposes.

SEC. 10 2( a) (3 )—Amends 5 U.S.C. 5108(c)(7 ), title d “Classification of posi
tions  nt GS-16. 17. and 18.” to w ithdraw from the Attorney General the autho rity  
to place a tota l of 8 positions of member of the Board  of Parole in GS-17 sala ry 
levels.

SEC. 10 2( b) (1 )—Amends 18 U.S.C. 3655. Currently , this  section directs pro
bation officers to perform such duties  with  respe ct to parolees as the  Attorney 
General shall request. The section is amended to provide tha t the requesting 
autho rity  shall be the Board of Parole.

SEC. 102(b) (2)—Amends 18 U.S.C. 3006A(a).  Section 3006A(a)  directs each 
Dis tric t Court to e stablish a plan for furnishin g counsel for indigents , including 
indigents subject ot revocation of parole. This  is amended to provde that  such 
plan shall provide for the furn ishin g of counsel for indigents whenever such
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counsel is authorize d pursuant to H.R, 16276—e.g., the parole dete rmin ation 
hearing, the parole  revocation hearing, appeals—there by conforming the  parole 
process to othe r aspects of the cr iminal ju stic e system.

SEC. 102(b) (3 )—Amends 18 U.S.C. 3006A(g). Section 3006A(g) provides that  
court-appoin ted counsel for indigents subject to parole  revoca tion shall  be pro
vided in the discre tion of the court , whenever it is determined that  the inte res ts 
of jus tice  so require.  This is amended  to delete this proviso, thereby rendering  
court-appo inted counsel a requirement, ra ther  tha n an act  of discretion.

SEC. 102 (b(4)—Amends 18 U.S.C. 5005. Section 5005 establish es as a com
ponent of the Board of Parole a Youth Correction Division, made up of members 
of the Board. The appointing auth ority  fo r both the members of the Division, and 
the chairma n of the Division, is the Attorney  General. This  is amended to pro
vide t ha t the appointing  a uthori ty shall  be the chairma n of the  Board of Parole.

SEC. 10 2( b) (5 )—Amends 18 U.S.C. 5008. This  section directs U.S. probation 
officers to perform such duties with  respect to youth offenders as the  Attorney 
General shall request. This is amended to make the  chai rman of the  Board  of 
Parole the requesting  authority.

SEC. 102 (c)—Amends 28 U.S.C. 509. This  section refe rs to the func tions of 
the Attorney General, and makes reference  to the Board  of Parole . This refer
ence is deleted.

SEC. 102 (d)—Amends 29 U.S.C. 504 (a) (B). This  Section erec ts a prohibition 
aga ins t cer tain  persons holding office in a labor organization , unless the Board 
of Parole “of the United Sta tes Departm ent of Jus tice’’ determines that  such 
person’s service  would not be con trary to the purposes  of the chapter. The refer
ence to the Just ice  Depar tmen t is stricken.

SEC. 10 2(e)—Amends 42 U.S.C. 374 6(a). This  provision of th e Omnibus Crime 
Control and Safe Streets Act auth orizes LEAA to car ry out programs  of educa
tional assi stance af ter consulta tion with the  Commissioner of Educa tion. This 
is amended to provide tha t, with  rega rd to tra ini ng  and educa tion assis tance 
concerning parole, the LEAA is to consu lt with  the Chairman of the  Board of 
Parole, also.

SE CT IO N 1 0 3 — EF FE CTI VE DATE OF TI TLE

This section provides tha t the effective date of Title  I of H.R. 16276 shall be 
180 days af ter the date of enactment . The title  shall apply to any person sen
tenced prior to that  effective date,  except as provided by the "Trans itional  Rules” 
section.

SE CT IO N 1 0 4 — TR A N SI TIO N A L RU LE S

This section establishes the rules to be followed where lite ral  application  of 
Title  I would not be possible. Thus, if by reason of any computation  of (1) 
■eligibility for pa role, (2) time of enti tlement to re lease on parole. (3) term inat ion 
of the juri sdictio n of the Board of Parole, or (4) parole  good time, or by reason 
of any other circumstances,  the  lite ral application of Title  I is not pract icable, 
the National Board  shall presc ribe such transi tional  rules  and regu lations to 
apply as may be f air,  equitable, and consis tent with the purposes of t his  t itle.

Title II —Grants to States

section 201

Amends Pa rt E of the Omnibus Crime Control and Safe Streets Act to  require, 
as a pa rt of the sta te plan  subm itted  to LEAA, that  the application for  funds 
provides sat isfactory emphas is on the development and opera tion of community- 
oriented programs  for the supervision of and assistance to parolees and provides 
sat isfactory assu ranc es that  the Sta te paro le system shall  include, to the  extent 
feasible , the following elements:

(A) employment  programs for par ole es;
(B)  parole d eterm ination procedures, inc lud ing :

(1) period ic hearings at inte rva ls of not more  than 2 y ea rs ;
(2) personal appea rance  and testimony of the pr isoner :
(3) disclosure of files concerning the prisoner to the  prisoner, excep t to 

the  exten t that  the file is irre leva nt, is a diagnostic  opinion the  disclosu re of 
which might se riously dis rup t a program of rehabili tation, or revea ls sources 
of information which may have been obta ined on a promise of confidentiali ty. 
If the  file is not disclosed, the  finding that  one of these caveats  exis ts shall 
be specifically made on the  record, and the substance of such file shall  be



272

disclosed except when such disclosure would endanger the safe ty of any 
person other than  the  prisoner.

(4) repre sentation  by counsel or othe r qualified person unless  represe nta
tion is wa ive d;

(5) expeditious disposition of the case, and a sta tem ent  to the prisoner 
with par ticu lar ity  of the  grounds on which a denia l of paro le was based.

(C ) parole revocation procedures, inc lud ing :
(1) a hearing, at  which the  parolee can appear and present witnesses and 

documentary  evidence ;
(2) disclosure of the files to the  parolee, subject to the same procedures 

as provided in (B )(3)  above;
(3) representat ion by counsel or othe r qualified person unless represen ta

tion is waived;
(4) confrontation and cross-examinat ion of adverse witn esse s;
(5) expedit ious disposition, and a state men t with  particu lar ity  to the 

parolee of the  grounds  on which the disposition was  based ;
(6) opportunity fo r appella te review.

Exis ting  Law
Pa rt E now requires tha t the sta te plan shall provide sat isfa ctory emphasis 

on the development and operat ion of community-based correctional facili ties 
and programs, including . . . community-oriented programs for the  supervis ion 
of parolees. (42 U.S.C. § 3750b(4 )) .
National Commission on Refor m of the Federal Criminal Laws

Nothing.
Board Regula tions

Nothing.
SECTION 20 2

Amends 42 U.S.C. 3750e, which provides tha t LEAA, af ter consultat ion with 
the  Fed era l Bureau of Prisons, shall by regulat ion presc ribe basic  cri teri a for 
appl icants and  grantees unde r Pa rt E. The amendment provides tha t, as to 
fund ing concerning parole, the Board of Parole shall  he consul ted by LEAA. 
Existi ng law

Nothing.
National  Commission on Reform of the Federal Criminal Laws

Nothing.
Board Regulations

Nothing.

Attachment E—Summary of H.R. 1598, The Parole Reorganization Act 
of 1973

(Note: Page number  references are to th e pages  of H.R. 1598)

SECTION 4201— BOARD OF PAR OLE ; STRUCT URE ; M EM BE RS HIP; ETC. (PP.  1 -5 )

This  section recon stitu tes the United States Board of Pa role  as  an  independent 
agency. The Board is to be made up of two cons tituent pa rts—(1) a National 
Board,  consisting of 7 Members, and (2) live Regional Boards, consist ing of 3 
members each. The Members are to be appointed by the  President , with the 
advice a nd consent of  the Senate.

The President  appoints the  Chairman  of the National  Board, who in turn desig
nates the  individuals who are  to  he the chairmen of the Regional Boards. Current  
sala ry levels for Board members are reta ined—e.g., GS-17, with  the Chairman 
of the National  Board being designated as an Execu tive Schedule Level II I 
indiv idual . Membership is limited to a maximum of 12 years on the National 
Board and 12 years on a Regional Board.

SECTION  4202----POWERS AND DUTIES OF NATIONAL BOARD (P P.  5 -1 0 )

This section prescribes the  powers and  duties  of the  National  Board, vesting 
it  with the same genera l powers and duties  which a typical agency possesses.
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SECTIO N 4 2 0 3 — POW ERS AN D AU TH OR ITY OF REGIONAL BOARD (P . 10)

This section prescr ibes the  duties of tlie Regional Boards, which are chiefly 
those of conducting parole dete rmination and revoca tion hearings, and perform
ing such other duties  as shall  be delega ted by the National  Board pursuant  to its 
powers under Section 4202,

SECT ION 2 4 0 4 — TIME OF ELIGIBILITY  FOR REL EASE ON PAROLE (P P.  1 0 - 1 1 )

This section prescribes the poin t in time when an offender shal l be eligible 
to be considered by the Board  fo r parole.

In the  case of offenders sentenced under the  so-called “re gular” sentence, eligi
bility  for consideration  aris es af te r having  served % of the sentence, or 10 years 
in the case of a  life  sentence o r a sen tence of over 30 years.

In the  case of a prisoner  sentenced by the judge to a specific minimum, eligi
bility  for  consideration arises  when the judicial ly specified minimum has been 
served.

In the  case of a prisoner as to whom the judge  has  provided  th at  he shal l be 
eligible for consideration  at any time, eligibili ty for cons idera tion aris es not 
la te r th an 150 days a fte r imprisonment.

In the case of a prisoner who has  been reimpr isoned following revoca tion of 
his parole, eligibi lity for cons ideration  for re-parole  ar ises  not la te r th an 150 days 
af te r such reimprisonment .

SECT ION 4 2 0 5 — RELEASE  ON PAROLE (P P . 1 1 - 1 2 )

This section prescribes the  c rite ria  the  Board is to tak e into accoun t when  con
sider ing a prisoner who has  become eligible for considerat ion for  release on pa
role. These cri teri a ar e:  sub stantial observance  of the rules of the  ins tituti on ; 
whe ther  or not the re is a reasonable  probabilty  that  the prisoner will live and 
rema in at  liberty without, violating any criminal law : and whe ther  or not the re 
is a reaso nable  probability  that  his release would be incompatible with the wel
far e of society.

In the case of long term offenders, where comparative ly ear ly release might 
be deemed to lie incompatible  with  the welfare of society—usually because such 
release would not perhaps comport with  the  sever ity of the crime—and  where it  
is therefo re likely they would not in fact be released, the  cri ter ia change af te r 
% of the  sentence has been served, or 20 years in the case of a sentence of 30 
yea rs or more. In this  case, release would not occur if the Regional Board de
termined  there was a high likelihood that  the  offender would engage in conduct 
violating  any criminal law.

In the  case of offenders who have  not yet served their  prescr ibed minima, 
the  Board  will have the flexibili ty to be able to request the court to ad just the  
sentence so as to make the offender eligible for considerat ion for release on 
parole. This  request by the  Regional Board will be disc retionary, and prefaced 
by a reasonable  probabi lity that  the offender will live and remain a t l iber ty with
out  viola ting any criminal law and that  his release is not incompatible with  the  
wel fare  of society. Likewise, action  on the c our t’s part will be dis cretionary with  
the  court.

SECTIO N 4 2 0 6 — FACTORS TA KE N INTO  AC CO UN T; INFO RM AT ION CONSIDERED ( PP.  1 2 - 1 3 )

This section estab lishes th at  the  Board, in considering a ptison er for release 
on parole, shall  consider those factors  which the National  Board prescribes, as 
well as additional specific information , such as in stit utional reports, etc.

SECTIO N 4 2 0 7 — PAROLE DETERM INA TIO N HEA RIN G; TIME (P P . 1 3 - 1 4 )

This section specifies the make-up of the parole hea ring  panel, and the  time of 
hear ings  to  consider  those p risoners  who ar e el igible for cons idera tion for release 
on parole. The panel shal l consist of 3 individuals,  the pres iding officer being a 
Regional Board member.

SECTIO N 4 2 0 8 ----PROCEDURE OF PAROLE DETERM INA TIO N HE AR ING (P P. 1 4 - 1 6 )

This  section establishes the  procedures  for  the  Regional Board in conducting 
the hearing  to determ ine whether a prisoner shal l be released on parole. The 
section provides for disclosure of the  flies to be used in considering the  case, 
with  cave ats designed to avert  any potentia l harm  to the  pr isoner, himself, or to 
others.
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The prisoner is ent itled to represen tation by counsel or other qualified person, 
and to appear on his own behalf. Within 14 days, the Regional Board  is to let him know of its  decision, giving reasons  why it eith er granted or denied release  on 
parole.

SECTION 4200— CONDITIO NS OE PAROLE (l ’P. 1 7 -1 8 )

This  section prescribes both specific conditions to  he imposed upon the parolee, 
and the  genera l paramete rs for any other conditions. Thus, a specific condition is 
the  non-commission of any criminal offense while on parole. In addit ion, the prisoner can  he assigned to a resident ial community trea tment  center as a condi
tion of his parole. Other conditions can be set, in accordance with  the general 
paramete rs provided.

SECTION 4210— JUR ISD ICT ION  OF BOARD OF PAROLE (PP. 1 8 -1 9 )

This  section defines the period of time for which the parolee is on parole. The 
maximum is that  period of time which ends on the date his sentence ends. This 
period can be extended if the parolee is imprisoned on a new offense, and if he refuses to respond to any reasonable request of the Regional Board. This extension is equal to the new per iod of imprisonment, or the period  of  non-response.

The period of jurisdict ion is lessened by the award of paro le good time.
SECTION 4211— PAROLE GOOD TIME  (PP.  1 9 -2 1 )

This  sec tion provides that  the parolee shall receive parole  term deductions,  the 
number of deductions being a number of days for each month of parole. Such 
cred its a re received only for  merit , and are not automatic.
SECTION 4 2 1 2 — EARLY TERMINA TIO N OR RELEASE FROM CON DITIONS OF PAROLE (P.  21 )

This section gives the Regional Board the discret ion to provide for early  te rminat ion of parole, or for release  from one or more conditions  of parole.
SECTION 4213— AL IEN S (P.  21 )

This  section, the same as ex isting law, authorizes  the Regional Board  to release  
a prisoner  on parole on condition that  he he deported. Such a prisoner is, upon release, turned  over to the immigration  officials.

SECTION  4214— PAROLE MODIFICA TION AND REVOCATION (PP . 2 1 -2 2 )

This  section estab lishes  the pena lties  fo r a parolee who does not conform to the conditions of his parole, including both modification of conditions and reimpr isonment.

SECTION 4 2 1 5 — PAROLE MODIFICATION AND REVOCATION PROCEDURES (PP.  2 2 -2 7 )

This  section estab lishes  the procedures for the Board to follow in modifying or 
revoking parole. When the Regional Board  has probable  cause to believe a parole 
violat ion has  occurred, it may eith er order the parolee to app ear  before it, or reta ke him by means of a warrant.  Inca rceration pending the modification or revoca tion hear ing is allowed, if the Regional Board has substan tial  reason to 
believe th at  the parolee will not appear for his hearing, or that  he constitute s a dang er to himself  or  others. Pending the hearing,  also, the Board may impose any add itional  condit ions of parole which may be necessary.

If the alleged parole  viola tor contes ts the alleged violation , a hear ing is held. The att rib utes  of such hear ing include notice, represen tation by counsel or other 
qualified person, oppor tunity  for the parolee  to appear, and cross-examination and 
conf ronta tion.  If the  vio lation is estab lished by a preponderance of the evidence, paro le modification or revocation follows.

If  the alleged parole viola tor does not contest  the alleged violation, he may 
request to appear  before a Board member concerning what disposit ion should be made of him.

SE CT IO N 4 2 1 6 — AP PF .AL8  (P P . 2 7 - 2 8 )

This  section provides for adm inis trat ive  appeals from denia ls of release  on parole, parole  modifications, parole  conditions, and parole  revocations. Such 
appeals are conducted by means of submission of appeals papers—that  is. such 
appea ls are not tria ls de novo, nor is personal appearance of the party  provided. He is  allowed the assistance of counsel or other qualified person.
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SE CT IO N 4 2 1 7 — F IX IN G  ELIG IB IL IT Y  FOR  PAR OLE AT  TIM E  OF SE N TE N CIN G  
(P P . 2 8 - 3 0 )

This  section merely res tate s existing law—18 U.S.C. 4208.

SE CT IO N 4 2 1 8 — YO UN G AD UL T OF FE ND ER S (P P . 3 0 - 3 1 )

This section merely r estate s ex isting law—18 U.S.C. 4209.
SE CT IO N 4 2 1 0 — WAR RA NT S TO RET AKE CA NA L ZO NE  VIOLATORS (P . 3 1 )

This section merely rest ates  existing  law—18 U.S.C. 4210.

SE CT IO N 4 2 2 0 ----CE RT AIN PR ISONER S NO T EL IG IB LE  FOR  PA RO LE  (P . 3 1 )

This section is in the  natu re of a savings provision to ensure  that  any prisoner 
who is, by reason of any other provision of law, ineligible  for  release on parole, 
shall  not be rendered eligible  by vir tue  of this  Act.

SE CT IO N 4 2 2 1 — TR A IN IN G  AN D RE SE AR CH  (P P . 3 1 - 3 2 )

This section provides author ity  for  the Board  of I’arole to col lect and’dissemi- 
nate information ; conduct research ; conduct regional  seminars ; devise and  con
duct shor t-term tra ining programs for  parole person nel ; and develop technical 
tra ining programs to aid in the development of Sta te and local t rainin g p rograms.

SE CT IO N 4 2 2 2 — A N N U A L REPORT (P P . 3 2 - 3 3 )

This section provides for  the Board's reporting annually to the  Congress.
SE CT IO N 4 2 2 3 ----A PP LI CA BIL IT Y  OF ADM IN IS TRATIV E PRO CED URE ACT  (P . 3 3 )

This section specifies in what respects the  Administ rative Procedure  Act does, 
and does not, apply to the Board. The sections of APA concerning definitions, 
information dispensing , rule-making, and judicia l review, do apply. The sections 
of the APA concerning adjudica tion, hearings, and sta tus  of decisions, do not 
apply.

In addit ion, those  sections of the  APA concerning stay  of an orde r pending 
judicial  review, judicial  review based on the  sub stan tial  evidence rule, and 
judicia l review in terms of tria l de novo, do not  apply.

SE CT IO N 4 2 2 5 — D EFIN IT IO N S (P . 3 3 )

This sec tion defines the te rms “prisone r'’ and “parolee.”

EF FE CTI VE DAT E (P . 36 )

The Act is to become effective 180 days af te r enactm ent. As to people paroled 
or imprisoned prior thereto , the Act shall also apply, except that  the Board  is 
authorized to prescr ibe transi tional  rules to meet the purposes  of the  Act where 
lite ral  applica tion would no t be feasible.

Title II —Grants to States

SE CT IO N 2 01  (P P . 3 7 - 4 0 )

This section amends  the  Omnibus Crime Control and Safe Streets Act to pro
vide that  the Sta te plan which is subm itted  in orde r to receive Pa rt E Correc
tions  Gra nts  is to include, to the  extent  feasib le, assu ranc e of the  existence in 
the Sta te parole  system of the minimal due process components prescribed bv 
Titl e I I.

SE CT IO N 2 0 2  (P P . 4 0 - 4 1 )

This section amends that  provision of the  Omnibus Crime Control and Safe 
Streets Act which specifies that  LEAA, af te r consultat ion with  the  Federal 
Bureau of Prisons , is by regulation  to prescribe basic cri ter ia for app licants and 
grantees. Section 202’s effect is to make  the Board of Paro le the  body to be con
sulted by LEAA in the case of grants  concerning parole.

o
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